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WEDNESDAY,  MARCH  9,  1994 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 
Subcommittee  on  Clean  Air  and  Nuclear  Regulation, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2  p.m.  in  room  406, 
Russell  Senate  Office  Building,  Hon.  Joseph  I.  Lieberman  [chair- 
man of  the  subcommittee]  presiding. 

Present:  Senators  Lieberman,  Kempthorne,  and  Simpson. 

OPENING  STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  U.S. 
SENATOR  FROM  THE  STATE  OF  CONNECTICUT 

Senator  Lieberman.  I  call  the  hearing  to  order.  Senator  Simpson, 
I  believe,  is  on  his  way.  I'll  see  if  I  can  conduct  a  mini-filibuster 
until  he  gets  here. 

We've  been  informed  that  we  may  have  stacked  votes,  as  we  call 
them,  at  3  p.m.,  so  we  would  like  to  get  started. 

The  hearing  before  the  subcommittee  today  will  focus  on  the  Nu- 
clear Regulatory  Commission's  user  fees.  Under  current  law,  the 
NRC  is  required  to  recover  100  percent  of  its  budget  from  fees  im- 
posed on  NRC  licensees.  NRC  licensees,  have  raised  concerns  about 
the  fairness  of  this  requirement  and  about  the  NRC's  implementa- 
tion of  it. 

Pursuant  to  the  Energy  Policy  Act  of  1992,  the  NRC  has  pre- 
pared a  report  to  Congress  on  the  fairness  of  the  fee  structure. 
Today  we're  going  to  examine  that  report  and  hear  the  concerns  of 
a  number  of  NRC  licensees  about  the  fee  system. 

The  requirement  that  the  NRC  recover  all  of  its  budget  from  fees 
of  licensees  was  first  imposed  in  the  1990  Budget  Agreement.  Al- 
though the  Environment  Committee  was  on  record  as  opposing  an 
increase  to  that  level — the  100  percent  level — the  then  Administra- 
tion, the  Bush  Administration,  and  the  House  and  Senate  budget 
committees  favored  the  increase,  and  the  Environment  Committee 
was  directed  to  recover  100  percent  of  the  NRC's  budget. 

At  the  time,  I  personally  indicated  my  concern  with  the  increase. 
However,  the  full  committee  was  left  with  little  choice  but  to 
follow  the  so-called  reconciliation  instructions  as  part  of  the  budget 
process.  The  1993  Reconciliation  Bill,  which  was  passed  last 
August,  better  known  as  the  Great  Budget  Bill  of  1993,  extended 
the  100  percent  recovery  level  for  another  3  years  until  1998. 

(1) 


Again,  during  consideration  of  the  legislation,  I  think  it's  fair  to 
say  that  the  Environment  Committee  had  concerns  but  found  no 
options  to  extending  the  100  percent  requirement. 

Under  the  current  fee  structure,  nuclear  utilities  pay  about  85 
percent  of  the  NRC's  budget.  The  fees  per  utility  average  about 
$3.2  million.  Large  medical  or  industrial  firms  that  use  nuclear  ma- 
terials licensed  by  NRC  pay  from  $800  to  $28,000  in  annual 
charges,  and  small  business  users  of  NRC  licensed  nuclear  materi- 
als pay  annual  fees  of  between  $400  and  $1,800. 

The  current  NRC  fee  structure  has  been  criticized  by  many  of 
the  licensees  for  a  number  of  reasons:  one  is  that  some  licensees 
pay  for  NRC  activities  for  which  they  receive  no  specific  benefit, 
and  another  concern  expressed  is  that  NRC  fees  are  not  perceived 
to  be  commensurate  with  the  benefits  received  from  the  NRC. 

Responding  to  concern  over  this  100  percent  fee  in  that  Energy 
Policy  Act  of  1992,  Congress  did  direct  the  NRC  to  solicit  public 
comment  on  the  policy  and  to  recommend  changes  to  make  the  fee 
structure  more  fair,  and  the  NRC  has  completed  that  work  and  re- 
leased its  findings  last  week. 

Its  major  recommendation  is  to  reduce  the  level  of  fees  imposed 
to  90  percent  of  its  budget,  of  the  NRC  budget.  This  recommenda- 
tion, I  should  note,  if  adopted  by  Congress  without  any  off-setting 
spending  cuts,  the  tax  increases  would,  of  course,  increase  the  defi- 
cit by  approximately  $50  million  per  year. 

So  one  of  the  challenges  to  us — and  it  is  directly  to  the  NRC, 
and,  perhaps  to  the  other  witnesses  today — is  how  we  can  find 
ways  to  avoid  the  budgetary  deficit  or  increased  budgetary  deficit 
that  would  arise  from  implementation  of  the  report's  recommenda- 
tion to  go  to  the  90  percent  level. 

The  ranking  Republican  on  this  committee,  my  friend  and  col- 
league, Alan  Simpson,  has  a  long-standing  interest  in  this  issue.  I 
want  to  note  for  the  record  that  this  subcommittee's  markup  last 
year  of  the  NRC  Authorization  Bill,  Senator  Simpson  suggested 
that  the  subcommittee  conduct  this  hearing  prior  to  the  full  com- 
mittee markup,  and  we  have  worked  together  to  pursue  those  ends, 
and  it's  been  a  genuine  pleasure  to  work  with  him. 

I  have  no  further  remarks,  and  I  will  yield  at  this  time  to  Sena- 
tor Kempthorne  if  he  would  like  to  say  an5rthing  now. 

OPENING  STATEMENT  OF  HON.  DIRK  KEMPTHORNE,  U.S. 
SENATOR  FROM  THE  STATE  OF  IDAHO 

Senator  Kempthorne.  Mr.  Chairman,  thank  you  very  much.  I 
greatly  appreciate  what  you  have  now  determined  to  do  with 
regard  to  revising  the  user  fee  structure  for  academic  institutions. 

I  recall  last  year  when  we  had  this  discussion,  I  felt  that  you  did 
not  want  to  go  in  the  direction  that  you  were  headed  but  that  you 
really  had  no  choice,  I  appreciate  that  you've  identified  an  alterna- 
tive, I  think  this  will  be  very  beneficial  for  the  academic  institu- 
tions and  for  that  next  generation  of  new  scientists  that  will  be 
coming  along. 

So,  again,  I  look  forward  to  working  with  you  to  see  that  this  can 
become  a  reality,  and  I  appreciate  what  you've  done. 

Senator  Lieberman.  Thank  you.  Senator  Kempthorne. 


Why  don't  we  go  ahead  with  the  witnesses'  testimony,  and  then 
when  Senator  Simpson  arrives,  as  is  appropriate,  I'm  sure  he  will 
want  to  make  some  comments. 

Before  I  call  the  first  panel,  I  would  like  to  acknowledge  receipt 
of  a  statement  from  Senator  Burns  of  Montana  and,  without  objec- 
tion, the  statement  will  be  included  in  the  record. 

[Senator  Burns'  statement  follows:] 

Prepared  Statement  of  Hon.  Conrad  Burns,  U.S.  Senator  from  the  State  of 

Montana 

I  want  to  thank  the  members  of  the  Committee  for  this  opportunity  to  testify 
today. 

Having  recently  received  a  copy  of  the  Nuclear  Regulatory  Commission's  License 
Fee  Policy  Review  Report,  I  noted  with  interest  that  the  NRC  is  looking  into  its 
small  entity  size  standards.  I  understand  that  this  issue  was  not  addressed  in  the 
review  because  it  will  be  considered  separately  by  the  Commission. 

From  the  report,  it  is  obvious  that  the  NRC  has  heard  from  more  than  one  small 
businessperson  about  this  matter.  Personally,  I  have  been  contacted  by  several  Mon- 
tanans  about  the  fees  that  the  NRC  charges  and  the  hardships  that  they  cause. 

Let  me  give  you  an  example.  Jerry  Gaston,  who  owns  Gaston  Engineering  in 
Bozeman,  Montana,  recently  received  a  bill  from  the  NRC  for  $1,500  for  an  inspec- 
tion. $1,500! 

While  this  inspection  fee  may  not  be  a  impossible  burden  on  a  large  business,  it 
can  keep  a  smaller  business  owner  from  meeting  the  payroll.  With  98  percent  of  the 
businesses  in  Montana  being  small  businesses,  this  is  an  issue  that  I  take  very  seri- 
ously. 

I  just  have  a  real  problem  with  the  government  slapping  these  huge  fees — basical- 
ly, unfunded  mandates — on  people  who  are  trying  to  make  an  honest  living. 

A  closely  related  issue  is  the  annual  licensing  fee  charged  by  the  NRC.  As  I  am 
sure  that  all  those  present  here  know,  the  NRC  charges  fees  according  to  the  size  of 
the  business.  There  is  a  small  entity  fee  of  $400  for  those  with  gross  annual  receipts 
below  $250,000  (and  for  small  governmental  jurisdictions  with  a  population  of  fewer 
than  20,000  people). 

However,  for  those  business  that  have  more  than  $250,000  in  gross  receipts  level, 
the  fee  shoots  up  to  $1,800.  That's  a  big  difference — especially  for  business  owners 
who  fall  just  slightly  above  the  $250,000  mark.  In  effect,  that's  a  penalty  of  more 
than  400  percent. 

I  understand  that  the  NRC  is  constrained  by  the  law,  for  it  must  recover  100  per- 
cent of  its  budget  authority  from  fees. 

However,  I  hope  that  the  Commission  will  consider  the  difficulties  that  are  faced 
by  small  business  owners — especially  those  who  use  equipment  that  emits  radiation 
levels  so  low  that  radiation  badges  are  not  even  required,  as  well  as  those  busines- 
speople  who  have  only  a  single  device. 

I  am  hopeful  that,  through  regulatory  changes  and  possibly  through  legislation, 
the  NRC  can  help  keep  American  businesses  strong  by  altering  its  fee  structure. 

Again,  I  want  to  thank  the  members  of  the  Subcommittee  for  the  opportunity  to 
present  my  viewpoint  today. 

Senator  Lieberman.  We  have  two  panels  today. 

The  first  is  comprised  of  the  Chairman  and  members  of  the 
NRC — Chairman  Selin,  Commissioner  Rogers,  and  Commissioner 
Remick. 

Chairman  Selin,  welcome  back  again,  and  we  look  forward  to 
your  testimony  at  this  time. 

Mr.  Selin.  Thank  you  very  much,  Mr.  Chairman,  and  Senator 
Kempthorne. 


STATEMENT  OF  HON.  IVAN  SELIN,  CHAIRMAN,  NUCLEAR  REGU- 
LATORY COMMISSION,  WASHINGTON,  DC,  ACCOMPANIED  BY 
HON.  KENNETH  ROGERS,  COMMISSIONER,  AND  HON.  FORREST 
REMICK,  COMMISSIONER 

Mr.  Selin.  We  are  pleased  to  be  here  to  discuss,  as  you  men- 
tioned, Senator  Lieberman,  the  report  on  the  fees  assessed  by  the 
NRC  to  its  licensees. 

First,  I  would  like  to  start  by  pointing  out  that  the  best  way  to 
make  fees  less  burdensome  to  our  licensees  is  to  reduce  our  costs, 
and  we  are  doing  so. 

For  example,  we  are  in  the  process  of  achieving  economies 
through  the  elimination  of  the  field  office  in  Denver,  Colorado,  and 
the  consolidation  of  our  two  smallest  regional  offices — Regions  IV 
and  V.  We  are  tightening  our  financial  operations  by  increasing 
the  effectiveness  and  efficiency  of  our  program  financing. 

As  a  result  of  our  initial  efforts,  we  recently  proposed,  and  Con- 
gress has  approved,  a  $12.7  million  rescission  to  the  original  appro- 
priation for  fiscal  year  1994.  This  $12.7  million  one-time  savings  is 
being  passed  along  to  licensees  in  the  form  of  reduced  fees  for  fiscal 
year  1994.  We  are  moving  to  make  our  regulatory  programs  more 
efficient  wherever  we  can,  whenever  we  can  do  so  without  dimin- 
ishing their  effectiveness  in  protecting  the  public  health  and  safety. 

We're  implementing  recommendations  both  for  generic  reactor 
streamlining  actions,  as  was  recommended  by  our  regulatory 
review  group,  and  we've  also  started  to  approve  licensee  requests 
that  reduce  costly  site-specific  or  license-specific  regulatory  require- 
ments which  will  not  adversely  affect  the  level  of  operational 
safety. 

I  think  you  will  all  be  interested  to  know,  particularly  Senator 
Simpson,  that  we  have  instituted  a  similar  procedure  on  the  mate- 
rial side — a  so-called  50.59  type  procedure  where  material  licensees 
can  make  relatively  straight-forward  changes  to  their  licenses  with- 
out costly  fees  to  process  these  applications. 

But  having  taken  steps  and  we  continue  to  take  steps  to  reduce 
our  costs  as  much  as  we  can,  the  question  still  remains  of  how  to 
allocate  the  reduced  NRC  operating  cost  to  licensees,  as  the  OBRA- 
90  requires,  as  Chairman  Lieberman  pointed  out. 

I  would  to  just  stop  for  a  second,  and  in  response  to  Senator 
Kempthorne's  gracious  remarks,  we  are  very  responsive  to  the 
comments  that  we  get.  The  first  time  we  considered  the  question  of 
exemptions  for  academic  institutions,  we  didn't  get  much  help  from 
the  academic  institutions.  And  given  the  record  that  we  had,  we 
felt  we  had  to  do  what  we  did.  That  provoked  a  set  of  much  more 
thoughtful  comments  about  the  contributions  of  the  academic  insti- 
tutions, not  only  to  the  general  public,  but  specifically  to  the  utility 
licensees  and  we  felt  that  enabled  us  to  do  what  we  thought  was 
good  policy. 

We  followed  the  same  procedure  in  soliciting  and  taking  very  se- 
riously the  comments  that  we  received.  As  Senator  Lieberman 
pointed  out,  we  have  received  several  hundred  comments  in  re- 
sponse to  our  fee  policy  questions.  These  comments  suggested  many 
different  methods  and  policies  for  determining  fees,  and  we  also 


considered  very  carefully  a  court  decision  which  directed  the  NRC 
to  reconsider  some  of  its  fee  policies. 

This  decision  was  really  rather  favorable.  It  generally  backed  up 
our  approach,  but  it  did  raise  questions  in  a  couple  of  areas.  And 
when  a  very  friendly  court  raises  a  question  about  whether  we're 
doing  something  right,  we  take  this  as  a  serious  indicator  that  we 
should  take  a  fresh  look — not  just  say,  of  course,  we're  doing  it 
right  and  continue. 

So  when  we  reconsidered  Judge  Williams'  message  and  the  many 
comments  that  we  got  from  our  licensees,  we  also  took  the  addi- 
tional step  of  asking  our  own  Inspector  General  to  review  certain 
aspects  of  the  fee  program.  I  believe  you  have  copies  of  his  report. 

The  Inspector  General's  report  and  the  fee  discussions  in  general 
added  up  to  a  range  of  conclusions,  and,  perhaps,  hopefully,  I  look 
at  the  conclusions  that  basically  said  there  isn't  that  much  room  to 
improve  our  fee  operations  given  the  legislation  we  have.  They're 
generally  reasonably  efficient  and  reasonably  fair,  but  that  the  leg- 
islative requirements  to  collect  100  percent  of  the  budget  does  lead 
to  policies  and  methods  which  our  licensees  perceive  not  to  be  fair 
and  equitable  because  a  small  portion — but  a  significant  portion 
nevertheless — of  agency  programs  do  not  benefit  licensees  directly. 

These  fees — the  fees  at  issue — that  are  said  not  to  benefit  the  li- 
censees directly  fall  into  two  types  of  activities: 

First,  there  are  the  activities,  primarily  certain  international  and 
Agreement  State  programs,  which  benefit  parties  who  are  not  li- 
censees and  whom,  therefore,  we  cannot  assess  fees  to.  The  interna- 
tional activities  include  safety  assistance  to  countries  in  Eastern 
Europe  and  support  international  safeguards  against  nuclear  pro- 
liferation. 

Now,  coming  up  with  my  handy-dandy  laser  light 

Senator  Kempthorne.  Is  that  the  long  arm  of  the  Chairman  at 
work  there? 

[Laughter.] 

Mr.  Seun.  — that's  $8.4  million  in  our  international  program 
that  we  believe  does  not  directly  benefit  our  licensees,  and  I'm  not 
talking  about  the  international  activities  such  as  cooperative  re- 
search and  peer  exchanges  that  are  a  part  of  our  regulatory  pro- 
gram for  NRC  licensees. 

The  second  item  there — the  second  and  third  items,  actually — 
has  to  do  with  the  Agreement  States.  There  is  what  I  would  call  an 
Agreement  State  free-rider  issue.  We  support  a  materials  program, 
and  it  takes  a  certain  amount  of  support — more  or  less  independ- 
ent of  the  size  of  that  program — and  that  program  supports  both 
our  own  regulation  of  the  NEC's  7,000  material  licensees  and  the 
regulation  on  the  part  of  the  29  Agreement  States  of  their  16,000 
licensees. 

Parenthetically,  I  would  point  out  that  there  are  three  or  four 
States  considering  becoming  Agreement  States,  and  that  would 
shift  two  more  thousand  licensees  from  the  NRC — the  7,000  would 
go  to  5,000  and  the  Agreement  States  would  go  to  18,000,  and  so  we 
would  end  up  with  5,000  licensees  bearing  the  overhead  costs  of  su- 
pervising 23,000  licenses. 

You  know,  you  can  see  the  trend.  The  last  licensee  will  have  to 
pay  $30  million  for  the  program,  if  that's  allowed  to  continue.  And, 


you  know,  not  being  facetious,  this  is  not  only  a  problem  today,  but 
we  can  see  it's  getting  to  be  worse  just  because  of  the  popularity  of 
the  Agreement  State  Program. 

Since  the  NRC  licensees  pay  the  fees  to  recover  the  total  cost  of 
these  activities,  a  part  of  the  cost  for  these  generic  material  regula- 
tory activities  impose  an  unfair  burden  on  NRC  licensees — about 
$15  million. 

Let  me  point  out  that  the  $3.8  million  is  an  overhead  item  that 
falls  on  all  NRC  licensees,  and  the  $15  million,  which  is  the  alloca- 
tion of  the  cost  of  running  a  material  program  that  would  fall  on 
the  16,000  Agreement  State  licensees  if  they  were  NRC  licensees — 
in  other  words,  it's  the  cost  of  our  materials  program  and  falls  only 
on  the  materials  licensees.  So  15  percent  of  our  licensees  are 
paying  the  full  $15  million.  This  is  the  biggest  single  item  in  our 
fees  at  issue,  and  it  falls  entirely  on  the  materials  licensees,  and, 
therefore,  one  could  say  this  is  probably  the  most  unfair  of  an  al- 
ready unfair  cost. 

In  addition  to  that  category,  activities  that  benefit  people  or  in- 
stitutions that  are  not  NRC  licensees  is  the  second  category,  and 
that's  grossly  described  as  exemptions.  There  are  statutory  exemp- 
tions, there  are  exemptions  by  commission  policy  where  one  set  of 
licensees  get  services  that  they  don't  pay  for  or  they  don't  fully  pay 
for,  and  because  of  the  100  percent  characteristic,  the  other  set 
picks  up  those  costs. 

The  first  group  that  we  have  are  the  Federal  agencies.  We  basi- 
cally neither  license  nor  charge  user  fees  to  DOE,  and,  although  we 
license  a  small  number  of  other  agencies,  we  don't  charge  them 
user  fees  either,  and  that's  a  total  of  $5.7  million  that  Federal  enti- 
ties should  reimburse  us  for  because  they  get  exactly  the  same 
kind  of  services  that  our  licensees  get.  They  don't  pay  for  it,  and, 
therefore,  the  other  licensees  do. 

And  then,  finally,  there  are  the  two  categories — the  $7.1  million 
for  non-profit  educational  institutions,  and  then  we  have  a  small 
business  subsidy.  We  don't  call  it  that.  We  call  it  a  cap  on  fees,  but, 
of  course,  the  effect  is  that  it's  a  subsidy,  and  the  two  add  up  to 
$12.5  million,  a  result  of  commission  policy  that  then  are  redistrib- 
uted to  other  licensees. 

We  think  that  this  is  a  reasonably  comprehensive  view,  and, 
from  one  point  of  view,  it's  not  a  huge  amount  of  money  compared 
to  our  budget— the  whole  bill  would  be  10  percent — but  it's  still  sig- 
nificant and  it's  quite  significant  to  certain  classes  of  licensees. 

I  would  like  to  stress  that  I  don't  think  in  good  faith  we  could 
just  redistribute  these  costs  to  fall  on  richer  licensees  like  the  reac- 
tor operators.  I  think  we're  doing  about  as  fair  a  job  as  we  can  do 
in  putting  the  costs  where  the  programs  call  for  them,  and  so  the 
real  point  is,  sure,  we  could  do  a  couple  of  things,  and  I'm  sure 
later  in  the  questions  we'll  get  into  the  things  that  we're  doing. 
But,  basically,  we  are  taking  the  administrative  steps  that  we  can 
take  to  be  slightly  fairer  and  to  reduce  costs  a  little  bit,  and  the 
bottom  line  is  we  need  legislative  relief  if  we're  to  go  further  than 
that. 

I  would  point  out  there  is  one  small  but  not  trivial  administra- 
tive piece  that  if  there  were  to  be  new  legislation  we  would  also 
like,  there  is  the  Independent  Office  Appropriation  Act,  which  re- 


quires  that  we  charge  licensees  for  services  rendered,  which  is  in- 
terpreted to  mean  that  we  collect  what  amounts  to  activity  fees. 
These  fees  are  fairly  small,  and  it  turns  out  that  over  a  period  of 
time  there  are  essentially  trivial  differences,  at  least  on  the  reactor 
side,  from  one  reactor  to  another.  So  the  net  effect  of  doing  all  this 
accounting  and  all  this  billing  for  individual  services  is  trivial.  We 
could  save  $1.2  million  and  end  up  with  essentially  the  same  result 
by  just  having  a  slightly  larger  annual  fee  to  cover  these  expenses. 
It  would  be  hard  to  do  given  the  current  statute  so  we  are  asking 
also  for  a  change  in  that  statute  that  would  unequivocally  allow  us 
to  just  collect  the  annual  fee  and  not  bother  with  billing  for  indi- 
vidual services. 

Mr.  Chairman,  that  concludes  our  statement.  We  would  be 
pleased  to  answer  your  questions  at  this  point. 

Senator  Lieberman.  Thank  you.  Chairman  Selin. 

Does  Commissioner  Remick  or  Commissioner  Rogers  wish  to  add 
anything? 

Mr.  Remick.  Not  at  this  point,  sir. 

Senator  Lieberman.  Thank  you. 

I  will  yield  to  Senator  Simpson  whom,  as  I  indicated  earlier,  has 
real  concerns  about  this  user  fee  structure.  We  worked  together  to 
schedule  this  hearing,  and  he  didn't  get  a  chance  to  make  his  open- 
ing statement  so  perhaps  he  would  like  to  do  that  now  and  then 
have  a  round  of  questions. 

OPENING  STATEMENT  OF  HON.  ALAN  K.  SIMPSON,  U.S.  SENATOR 
FROM  THE  STATE  OF  WYOMING 

Senator  Simpson.  Mr.  Chairman,  I  do  very  much  appreciate  your 
courtesy  relative  to  my  efforts  here,  and  having  chaired  this  sub- 
committee and  been  involved  with  several  very  interesting  ranking 
members  and  several  interesting  chairmen,  it  is  a  pleasure  to  have 
you  doing  this  and  to  watch  your  method  of  doing  so  and  to  enjoy 
your  friendship  as  we  do  our  work  together.  I  do  thank  you.  You've 
accommodated  my  request  here. 

I  want  to  thank  Dan  Berkowitz  at  your  side  there  who  is  your 
able  staff  person  for  assisting  my  new  staff  person,  Warren  Schaf- 
fer,  in  the  learning  curve  that  goes  with  this  work  in  this  subcom- 
mittee, and  you've  been  very  helpful,  very  instructive,  and  very  co- 
operative with  him. 

And,  Senator  Kempthorne,  is  a  fine  addition  to  the  Environment 
and  Public  Works  Committee,  and  I  think  we  would  all  agree  as  we 
marked-up  the  Clean  Water  Act.  That  was  a  very  constructive  bit 
of  work. 

The  issue  is  quite  clear  to  those  of  us  who  come  from  those 
States  who  used  to  be  in  the  uranium  business  and  still  are  if  they 
can  possibly  survive. 

I  thank  the  witnesses  who  are  here,  some  who  have  traveled  a 
good  distance;  Dale  Alberts  who  has  been  so  active  in  this  area — 
we  appreciate  that.  I'm  fully  aware  of  the  constraints  of  the  1990 
Budget  Agreement.  I  believe  it  was  the  mandate  when  we  started 
all  of  this  to  recover  100  percent  of  the  budget  through  fees  rather 
than  being  paid  in  part  through  general  revenues,  and  I  remember 
well  how  it  all  started.  It  was  just  this  much  percentage,  and  then 
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it  was,  well,  we'll  go  to  this  percentage,  and  then  we'll  go  this  per- 
centage. And,  yet,  we  missed  the  language  of  1985  where  it  said, 
quote,  "Reasonably  related  to  the  regulatory  service  provided  by 
the  NRC  and  fairly  reflect  the  cost,"  unquote,  of  providing  the 
service. 

So  for  all  that  we  attempt  to  do,  and  to  do  what  we  have  to  do  to 
reduce  the  deficit,  and  all  the  things  that  we  speak  of,  we  still  have 
allowed  this,  I  think,  injustice  to  occur.  And  because  of  that  con- 
cern about  the  distribution  of  fees,  the  Chairman  was  good  enough 
to  hold  this  hearing,  and  I  also  feel  that  you,  Chairman  Selin,  and 
the  Commission  are  doing  an  excellent  job,  as  I  have  watched  now 
for  15  years  in  a  oversight  capacity.  It's  a  good  functioning  Com- 
mission with  good  people.  But  I  do  believe  that  there  is  a  great 
intent  to  recognize  the  injustice  here  and  just  do  nothing  about  it 
for  some  reasons  that  will  get  lost  on  boredom  and  the  horrors  of 
Washington. 

But  when  you  have  7,000  materials  licensees  carrying  the  load 
for  23,000,  that  is  wrong,  and  four  times  the  amount  that  would  be 
assessed  if  the  process  were  fair  is  being  paid  by  a  decreasing  mi- 
nority of  licensees.  I  wonder  what  the  NRC  would  do  if  every  State 
becomes  an  Agreement  State.  I  don't  know  why  anyone  would 
want  to  miss  that  opportunity  in  this  atmosphere.  Surely,  the  nu- 
clear power  industry  would  object  to  having  to  pay  all  those  costs 
even  though  that  is  only  15  percent  of  the  NRC  fee  burden,  and 
part  of  my  job  is  to  count,  as  Whip  of  my  party.  Twenty-nine 
Agreement  States  will  translate  very  swiftly  into  58  votes  to  defeat 
any  legislation  to  impose  those  fees  or  a  portion  on  the  Agreement 
States,  so  they're  going  to  get  off  the  hook.  And  even,  oddly 
enough,  the  State  of  Wyoming  is  considering  becoming  an  Agree- 
ment State.  Isn't  that  jolly?  Why  wouldn't  they  be? 

Senator  Lieberman.  Exactly  the  word  I  would  have  chosen,  jolly. 

[Laughter.] 

Senator  Simpson.  So  one  purpose,  I  hope,  is  to  bring  the  princi- 
pals together.  Each  of  the  members  of  the  second  panel  represent  a 
large  constituency.  If  those  constituencies  cooperated  and  became 
even  more  vocal  and  active,  there  would  be  some  changes  made, 
and  that's  what  I  hope  we  can  do  or  else  we  will  simply  see  that 
the  burden  is  intolerable,  and  I  don't  know  where  we  will  go  from 
there. 

But  I  thank  you  very  much,  Mr.  Chairman,  and  I  welcome  the 
witnesses  and  look  forward  to  some  change  in  what  is  really  be- 
coming far  removed  from  what  we  ever  started  with  or  thought  we 
were  bringing  into  being. 

Thank  you,  Mr.  Chairman. 

Senator  Lieberman.  Thank  you.  Senator  Simpson.  As  always,  it's 
a  pleasure  to  work  with  you.  You're  constructive,  you're  honorable. 
If  I  praise  you  much  more,  your  political  career  may  be  in  jeop- 
ardy. 

[Laughter.] 

Senator  Simpson.  Yours  is  doing  pretty  well. 

[Laughter.] 

Senator  Lieberman.  I  look  forward  to  working  with  you  in  the 
subcommittee.  I  know  you  have  a  particular  concern,  but,  as  you 
know  as  well  as  I,  this  is  a  concern  that  is  reflected  nationally,  as 
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we'll  hear  from  one  of  the  members  of  panel  two,  who  is  Bill  Ellis, 
a  good  friend  and  the  CEO  of  Northeast  Utilities  in  Connecticut. 

Let  me  begin  with  a  few  questions  and  then  we'll  go  on. 

Chairman  Selin,  you  made  reference  at  the  outset  to  the  efforts 
that  the  Commission  makes  to  keep  a  watch  on  spending,  on  its 
own  cost.  And,  as  you  said  in  your  testimony,  there  are  some  li- 
censees who  have  expressed  concerns  that  the  NRC  costs  are  not  as 
carefully  scrutinized  as  they  may  once  have  been  because  we  now 
have  this  100  percent  user  fee  reimbursement,  which  may  give  the 
incentive  not  to  worry  as  much  since  the  money  is  not  coming  out 
of  the  general  revenue  pot. 

I  wonder  if,  for  the  record,  you  would  just  review  how  the  NRC 
costs  are  scrutinized  and  then  reflect  on  whether  the  level  of  scru- 
tiny, in  your  opinion,  has  changed  since  the  user  fee  was  raised  to 
the  100  percent  level. 

Mr.  Selin.  Well,  let  me  answer  this  way.  The  second  question  is 
unequivocally  no.  There  has  been  no  change  in  either  the  process 
or  the  degree  to  which  are  costs  are  scrutinized.  We  go  through  the 
same  cut  as  any  other  agency  does.  We  do  our  own  cut.  I  would 
like  to  take  a  little  credit  for  NRC  getting  out  ahead  of  the  OMB 
and  the  Congress.  In  each  of  the  years  since  I've  been  here  we  have 
cut  our  FTE,  our  basic  staffing,  because  that's  what  really  drives 
costs,  and  we  have  cut  our  spending  in  real  terms  while  taking  on 
net  additional  responsibilities. 

So  the  first — and  I  undoubtedly  believe  the  toughest  cut  is  the 
one  that  we  apply  to  ourselves.  We  have  already  in  place  a  person- 
nel plan  that  will  achieve  the  request  that  the  President  has  put 
on  the  government.  We  don't  believe  that  we  should  be  obligated  to 
take  the  same  size  percentage  cut  since  our  mission  is  increasing 
and  not  decreasing,  but  we're  going  to  take  it  anyway  because  we 
think  through  better  management  we  can  still  do  our  job  and  take 
the  cut. 

So  the  first,  and  by  far,  the  toughest  filter  that  we  go  through  is 
our  own  internal  review.  We  are  reviewed  by  OMB,  as  any  other 
agency  is,  and  then  we  are  reviewed  by  the  Congress,  and  both 
your  committee  and  your  analogues  on  the  House  side  held  author- 
ization hearings  last  year  in  addition  to  the  appropriation  hearing, 
etcetera. 

Now  we  do  come  through  unscathed,  but  I  believe  that's  because 
we're  very  tough  on  the  budget  ourselves,  not  because  we  get  kid- 
gloves  treatment  thereafter. 

Furthermore,  there  is  this  theory  that  we  are  treated  differently 
because  we  have  full  cost  recovery.  That's  just  not  true.  Effectively, 
the  OMB  gives  a  target  to  every  agency  and  then  the  agency  has  to 
live  within  that  target,  whether  it's  our  agency  or  DOE,  and  what 
counts  is  changes  from  the  deficit.  If  the  Federal  agencies  are  ex- 
pected to  consume,  say,  $12  billion,  they  still  have  to  live  within 
the  $12  billion,  and  if  they  want  to  do  something  extra  some  place, 
they  have  to  find  an  off-set  some  place  else  and  so  do  we.  We  also 
have  a  pass-back  from  OMB.  It's  true  that  in  most  cases  it's  close 
to  the  number  that  we  have  recommended  to  OMB  because  basical- 
ly we're  ahead  of  the  game,  but  not  because  we're  not  pushed. 

The  third  point  I  would  like  to  make  is  that  the  $45.4  million— I 
must  stress  this  point — in  all  honesty,  that's  a  deficit  if  this  legisla- 
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tion  goes  through  whether  we  increase  or  decrease  our  spending 
because  all  the  increments  would  automatically  generate  fees  to 
cover  the  increments,  so  we  couldn't  find  this  money  by  cutting 
some  place  else  because  cutting  some  place  would  cut  fees.  We  cut 
as  much  as  we  can,  and  then  we  try  to  allocate  the  costs  as  fairly 
as  we  can. 

Senator  Lieberman.  I  appreciate  that. 

Can  you  give  us  a  general  idea  of  how  the  level  of  the  NRC 
budget  has  changed  since  the  user  fees  were  enacted,  and,  particu- 
larly, since  the  100  percent? 

Mr.  Selin.  Yes,  I  mean,  you  have  those  charts,  but  I  would  cau- 
tion you,  sir,  about  confusing  correlation  with  cause  and  effect.  I 
mean,  I  have  a  20-year  background  in  Federal  financial  manage- 
ment. It's  probably  fair  to  say  that  since  I've  become  chairman 
we've  become  probably  a  little  tougher  on  internal  budgeting  than 
we  were  before,  and  I  believe,  in  all  due  honesty,  that  that's  the 
approximate  reason  that  our  spending  in  constant  dollars  has  gone 
down  from  1993  to  1994,  and  1994  to  1995,  and  you'll  find  that  in 
the  1996  budget  as  well.  More  specifically,  our  personnel  has  gone 
down  quite  a  bit. 

There  is  a  misleading  chart  that's  been  given  to  you  called, 
"NRC  Staffing,"  and  the  reason  I  say  it's  misleading  is  the  base  is 
not  at  zero  the  way  it  should  be  and  so  it  exaggerates  small  differ- 
ences. 

Would  you  make  sure  that  each  of  the  Senators  have  a  copy  of 
that  chart  as  well — not  that  one,  the  next  chart.  There  is  one  for 
one  for  staffing. 

But  in  1993  our  approved  staffing  was  3,375  FTE.  We  cut  that 
going  into  the  budget  to  3,330  FTE,  in  1994  it  was  down  to  3,300,  in 
1995  it's  at  3,220  approximately,  and  it  goes  down  every  year.  In 
our  case  this  is  the  driving  cost  because  it's  our  own  people.  It's  the 
hardest  one  to  control  and  the  hardest  one  to  cut.  I  don't  believe  it 
has  anything  to  do  with  the  100  percent  fee. 

Senator  Lieberman.  Okay,  so  then,  obviously,  the  basic  point 
here  is  that  you  don't  think  that  the  NRC  has  been  loose  in  spend- 
ing because  it's  had  an  assured  revenue  stream  and  quite  the  con- 
trary? 

Mr.  Selin.  I  don't  believe  we've  been  loose  in  spending  period. 

Senator  Lieberman.  That  point  I  got  to. 

Mr.  Remick.  In  fact,  if  I  might  add 

Senator  Lieberman.  Yes,  Commissioner. 

Mr.  Remick.  — I  think  as  a  Commissioner  it  makes  us  more  sensi- 
tive to  spending  resdizing  that  licensees  are  paying  for  it.  So  I  say 
that  we're  more  sensitive  to  it. 

Senator  Lieberman.  Right,  okay. 

Mr.  Selin.  I  think  Senator  Simpson  is  tougher  to  deal  with  than 
the  OMB,  if  you  really  want  it  in  simple  language. 

Senator  Lieberman.  I  take  it  from  your  opening  statement  that 
I'm  current  in  concluding  that  the  recommendation  on  the  report 
that  the  fees  be  reduced  to  90  percent  of  NRC  is  related  to  that 
breakdown  that  you  gave  us? 

Mr.  Selin.  It's  not  that  it  be  reduced  to  90  percent,  sir.  I'm  sorry, 
it  is  that  there  be  five  reductions  made,  and  it  is  our  analysis 


11 

that— taking  the  1993  budget  as  an  example— it  would  have  been 
90  percent,  but  we  don't  want  a  figure  put  in  there. 

Senator  Lieberman.  Okay,  and  so  that  number— that's  important 
and  I  wanted  to  make  that  clear— that  number  should  not  be  seen 
as  a  percentage,  but  it  should  be  seen  as  related  to  those  functions 
so  that  it  may  in  fact,  if  we  were  able  to  implement  it,  alter  over 
time  from  year  to  year  depending  on  the  size  of  that. 

Mr.  Selin.  Yes,  specifically,  what  we  would  ask  are  essentially 
five  changes: 

The  first  is  a  change  to  OBRA-90  that  would  allow  us  to  do  away 
with  the  171  fees,  the  so-called  fees  for  service,  and  just  allocate 
our  costs  into  annual  fees. 

The  second  is  to  change  the  Atomic  Energy  Act.  That  happens  to 
be  paragraph  161  w.  That  would  allow  us  to  license  and  charge  fees 
to  Federal  agencies. 

The  third  could  be  a  part  of  our  authorization  bill,  or  it  could  be 
a  charge  to  the  Atomic  Energy  Act.  That  would  allow  us  not  to 
seek  reimbursement  from  our  licensees  for  the  portion  of  the  mate- 
rials program  that  supports  the  Agreement  States.  We  would  not 
go  to  the  Agreement  States  for  that  money,  although,  of  course,  we 
would  do  whatever  the  Congress  orders,  but  we  would  prefer  to 
see— that's  a  Congressional  intent  for  the  general  good,  not  for  li- 
censees, per  se.  We  would  like  to  see  that  out  of  general  revenues. 

The  fourth  point  is  the  same  one  on  the  international  program. 
We  would  like,  probably  in  our  authorization,  to  have  language 
that  would  allow  those  activities  which  we  undertake,  not  as  a  reg- 
ulatory agency,  but  in  support  of  the  foreign  policy  of  the  United 
States  to  not  go  into  the  license  base. 

And  then  the  fifth  is  we  would  like  authority,  and  that  we  would 
suggest  should  be  capped  at  not  more  than  a  certain  percentage — 
not  to  the  subsidies,  so  to  speak. 

So  in  most  cases  it's  a  specific  authorization  language,  not  a 
figure  or  a  percentage. 

Senator  Lieberman.  And  all  of  this  is  aimed  at  trying  to  make 
the  user  fee  system  more  equitable? 

Mr.  Selin.  Yes,  sir. 

Senator  Lieberman.  Okay,  I'm  going  to  stop  there.  I've  used  up 
enough  time  for  now,  and  I'll  yield  to  Senator  Simpson. 

Senator  Simpson.  Thank  you,  Mr.  Chairman,  and  I  thank  the 
Commission  too. 

Modifying  the  Budget  Agreement  will  be  very  difficult.  I  think 
that's  a  reality,  and  that  will  be  impossible  without  the  help  of  the 
Clinton  Administration.  It's  certainly  something  that  I  can,  in  my 
capacity,  try  to  assist  with  Leon  Panetta  and  others,  but  that's  the 
tough  area.  We  know  the  inequity  here  about  the  7,000  carrying 
the  load  for  the  23,000,  and  that  is  true,  and  it  is  not  NRC's  fault, 
but  the  fact  is  that  this  is  simply  unjust. 

So  recognizing  that  fact  and  recognizing  the  reality  of  politics, 
what  is  to  be  our  effort  here?  Could  you  describe  what  you  did  to 
suggest  to  the  Administration  that  this  could  be  corrected  when 
your  budget  came  up? 

Mr.  Selin.  How  we  have  communicated  with  the  Administra- 
tion? 

Senator  Simpson.  Yes. 
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Mr.  Selin.  Well,  first  of  all,  we  did  not  ask  for  these  changes  to 
be  put  in  our  1995  budget,  and  we  don't  expect — even  in  the  most 
favorable  world — that  they  would  be  reflected  in  the  1995  budget. 
As  you  pointed  out.  Senator,  it's  unrealistic  to  expect  changes  to  be 
made  easily  to  the  Budget  Reconciliation  Act.  It's  certainly  not 
going  to  be  made  in  time  for  the  1995  budget. 

We  have  done  everything  that  we  believe  is  fair  and  equitable  to 
do  administratively,  and  there  is  obviously  a  conflict  between 
having  a  fair  and  equitable  cost  allocation  related  to  costs — the  lan- 
guage doesn't  say  services  provided  in  the  sense  of  the  quality  of 
the  services,  but  just  the  cost  of  the  service — but  there  is  a  conflict 
between  having  a  fair  and  equitable  cost-based  allocation  and  col- 
lecting 100  percent  of  our  fees. 

What  we  have  done  with  the  Administration — I  think  the  blun- 
test way  to  put  it — is  to  avoid  a  direct  conflict  on  general  matters 
of  principal  and  deficit  and  have  a  report  prepared  that  is  known 
to  the  Administration.  OMB  has  reviewed  our  testimony,  they've 
reviewed  the  report,  and  their  point  is  quite  correctly  taken — that 
these  recommendations  do  not  directly  convert  to  actions  and 
they're  not  consistent  with  the  President's  budget  for  1995,  and 
that's  all  that  they  have  said. 

You  are  too  gracious  to  ask  the  second  question  directly,  but  I 
assume  that  that's  leading  to  what — are  we  going  to  sit  around 
sucking  our  thumbs  or  are  we  going  to  try  to  do  something  in  the 
absence  of  legislation  that's  fair  enough? 

Senator  Simpson.  I  would  have  phrased  it  differently,  but  per- 
haps there  is  a  little  more  power  in  the  scatological  reference.  But, 
nevertheless,  go  ahead. 

Mr.  Selin.  Let  me  point  out  that  generally  the  fewer  licensees 
there  are  in  a  category,  the  tougher  it  is  to  get  stability  and  what 
would  be  perceived  as  fairness  in  their  fees,  and  at  random  I've 
chosen  the  uranium  licensees,  a  large  number  of  whom  happen  to 
be  located  in  Wyoming. 

In  Class  I  licensees — these  are  the  folks  who  extract  uranium 
from  so-called  mines — ^the  annual  fee  in  1991  was  $100,000  each,  in 
1992  it  was  $167,000,  in  1993  it  was  $58,000.  So  we  succeeded  in 
enormous  reduction  by  looking  more  closely  at  what  was  involved 
with  the  licensees  and  where  they  were  picking  up  overhead  that 
we  didn't  think  was  specifically  oriented  toward  them. 

Those  savings  are  spread  very  thinly  over  the  other  materials  li- 
censees. We  have  a  petition  which  makes  some  sense  that  says  we 
should  treat  licensees  who  are  not  actively  mining,  and,  therefore, 
producing  tailings  differently  from  the  one  licensee  who  is  mining. 

That  does  make  sense,  but  I  just  point  out  that  if  that  relief  is 
granted — we  know  the  cost  of  running  our  entire  fuel  cycle  pro- 
gram, our  entire  uranium  program,  and  if  less  of  that  cost  is  allo- 
cated to  one  set  of  licensees,  it  just  means  more  of  the  cost  will  be 
allocated  to  the  other  13  licensees  in  that  class.  But  there  is  a  peti- 
tion, and  it  makes  a  great  deal  of  sense. 

Senator  Simpson.  What  did  the  Administration  say  as  you  de- 
scribed the  Non-Agreement  States  versus  the  Agreement  States 
and  the  burdens  that  are  borne,  and  how  as  other  States  simply  go 
toward  consideration  at  least  of  Agreement  States  where  that 
leaves  the  burden? 
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Mr.  Selin.  First  of  all,  I  have  to  tell  you  that  to  me  that  is  the 
most  worrisome  of  all  of  these,  not  only  because  it's  so  large  but 
because  it's  getting  more  unfair.  Whereas,  with  the  others  are  in 
the  characteristic  that  there  is  a  certain  amount  of  inequity  but 
people  have  gotten  used  to  it,  and  it's  not  going  to  change  over 
time. 

Specifically,  the  Administration  didn't  say  anything.  They  just 
basically  pointed  out,  yes,  we  are  answering  the  mail,  yes,  we're 
authorized  to  send  the  answer  to  the  Congress,  and,  yes,  we're  au- 
thorized even  to  take  a  position  on  what's  basically  a  financial 
matter.  But  they  just  haven't  addressed  it,  and,  oh,  by  the  way,  let 
us  point  out  that  this  $45  million  has  to  come  from  somewhere 
else.  It  can't  come  from  NRC  because  if  we  coughed  up  forty-five 
more  million  dollars  in  expenses,  it  would  reduce  our  fees  $45  mil- 
lion, and,  conversely,  if  we  try  to  raise  our  fees  $45  million,  we 
would  have  to  increase  our  expenses. 

Senator  Simpson.  Now  we're  going  into  the  health  care  debate 
and  the  medical  community  has  expressed  some  real  concerns. 
Many  rural  hospitals,  doctors,  clinics,  cannot  afford  to  pay  for  an 
NRC  license,  and  they,  therefore,  terminate  their  licenses,  which  is 
going  to  adversely  affect  health  care.  People  don't  seem  to  under- 
stand this  part  of  it.  They  think  of  the  mine  or  the  mill,  and  they 
forget  what  we  do  here. 

We  have  78  materials  licensees  in  Wyoming  and  a  very  small 
population,  so  imagine  what  is  out  there  in  the  great  scheme  of 
health  care  and  what  do  you  think  is  going  to  happen  in  there? 

Mr.  Selin.  Well,  there  have  been  about  2,600  materials  licenses 
that  have  been  terminated  since  the  fees  started.  Some  of  that  I 
think  is  positive.  I  mean,  people  sitting  with  licenses  that  they 
really  had  no  intention  to  use  or  they  would  use  once  a  quarter, 
which  isn't  very  good  medicine,  and  it's  certainly  not  very  economi- 
cal. 

So  up  to  a  point,  getting  people  to  re-examine  any  costs — even  if 
they  don't  bear  it  themselves — has  some  value,  but  there  is  no 
question  that  these  are  costs  we  try  to  balance.  We  try  to  balance 
the  two  considerations  of  having  a  simple  system  that  isn't  unduly 
expensive  to  operate  because  the  licensees  would  bear  the  cost  and 
a  reasonably  fair  system.  So  we've  essentially  defined  a  whole  set 
of  categories  and  have  a  flat  cost  within  that  category,  unless  a 
unit  is  a  small  unit  or  a  very  small  unit,  but  the  cost  are  pretty 
high. 

I  mean,  for  a  broad-scope  medical  license,  the  annual  fee  is 
$28,000.  Now  that  tends  to  be  a  hospital,  not  an  individual  practi- 
tioner. If  you  ask  me,  I  think  the  medical  costs  are  probably  a  little 
low  rather  than  a  little  high  because  I  know  how  much  manage- 
ment time  is  spent  on  medical  issues,  and  they  only  get  a  propor- 
tionate amount  of  the  time.  I  certainly  spend  more  than  3  percent 
of  my  time  on  medical  issues,  and,  yet,  that's  not  roughly  the  share 
of  medical  licensees. 

I  don't  think  they  feel  subsidized,  but,  if  anything,  other  people 
are  paying  a  larger  share  of  the  real  costs  of  the  program. 

Senator  Simpson.  I've  noted  here  that  the  NRC  offered  a  $12.7 
million  savings  in  the  Administration  Rescission  Bill.  You've  testi- 
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fled  that  those  savings  would  be  passed  on  to  the  licensees  in  the 
form  of  reduced  fees. 

What  on  the  average  would  the  remaining  licensees  see  in  the 
way  of  a  reduction  of  fees? 

Mr.  Selin.  That  $12.7  million — what  happened  is  in  specific 
areas  we  spent  less  than  we  budgeted  and  so  licensees  in  those 
areas  get  a  reduction,  and  $8  million  of  that  is  in  reactor  oper- 
ations. So  you  have  $8  million  spread  over,  well,  71  licenses,  109 
reactors,  less  than  a  million  is  in  materials,  and  the  rest  is  over- 
head. 

So  the  average  is  about  a  2  percent  cut.  It  falls  slightly  more  fa- 
vorably for  reactor  people  than  materials  people.  But  the  $15  mil- 
lion up  there  on  the  chart — just  to  take  an  example  close  to  home, 
Senator — would  reduce  the  license  fees  for  every  one  of  the  licens- 
ees in  the  State  of  Wyoming  by  about  40  percent  if  that  had  gone 
through.  So  there  we're  talking  about  a  lot  of  money  when  it  comes 
to  materials  licensees. 

Senator  Simpson.  Well,  it's  a  serious  issue,  and  thanks  to  the 
Chairman,  I  think  others  will  see  it  as  something  of  a  group  or  an 
industry,  and  they're  not  whimpering  and  wining.  They've  been 
through  all  of  that.  They've  been  beaten  to  the  ground  with  sticks. 
All  our  chairmen  and  ranking  members  through  the  years  held 
that  this  was  a  very  important  industry,  and  they  would  make  a 
finding  and  do  nothing,  and  down  and  down  it  went.  And  now,  with 
regards  to  the  former  Soviet  Union  and  the  impact  of  the  trading, 
some  people  in  it  are  called  miners  but  a  lot  of  them  are  called 
traders,  and  it's  all  out  of  whack.  And  this  is  certainly  something 
that  we  could  do  to  lift  this  burden  and  get  back  to  an  internal  in- 
dustry— not  Wyoming,  not  New  Mexico,  and  just  talk  about  securi- 
ty again  in  some  sense. 

Mr.  Selin.  Well,  that's  fair.  But  I  feel  a  little  bit  like  a  football 
general  manager  that's  been  told  he's  supposed  to  get  a  tight-end 
and  he's  got  to  be  at  least  six  foot  six,  low  center  of  gravity,  not 
more  than  12  inches  off  the  ground,  and  live  within  a  salary  cap, 
and  be  the  best  at  his  position.  I  mean,  we  just  can't  do  all  of  that 
at  the  same  time.  We  have  conflicting  guidance  in  the  law. 

Senator  Simpson.  We  expect  that  of  you.  You  defined  your  job  de- 
scription. 

[Laughter.] 

Mr.  Selin.  Thank  you,  Senator.  I  wish  somebody  had  told  me 
that  before  I  was  appointed  to  the  position. 

Senator  Simpson.  Thank  you. 

Senator  Lieberman.  Thank  you,  Senator  Simpson. 

Senator  Kempthorne? 

Senator  Kempthorne.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  we  may  go  over  this  again,  but  as  I  understand 
this  $45  million  that  you  reflect  there,  what  percent  of  your  total 
budget  is  that? 

Mr.  Selin.  Our  budget  is  $530  million  so  it's  about  8  percent  of 
the  budget. 

Senator  Kempthorne.  So  if  we  were  to  agree  to  this,  is  that  the 
amount  then?  Your  budget  is  in  a  deficit  if  we  do  nothing  to  cor- 
rect that? 

Mr.  Selin.  Yes,  sir,  that's  correct. 
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Senator  Kempthorne.  And  I  believe  you  responded  to  Senator 
Simpson  on  this,  but  just  in  concise  layman's  terms,  your  recom- 
mendation of  how  else — what  other  options  do  we  have  to  then 
make  up  that  amount? 

Mr.  Selin.  First  of  all,  there  are  a  number  of  choices  that  are  not 
the  authority  of  our  Commission  to  cite,  but  if  I  were  in  your  shoes, 
we  would  do  the  following: 

In  our  Authorization  Bill  we  would  be  permitted  to  exclude  inter- 
national activities  in  support  of  foreign  policies  as  opposed  to  regu- 
latory activities  with  a  ceiling  of,  say,  2  percent  of  our  total  spend- 
ing. 

As  far  as  the  Agreement  State  activities,  there  I  would  see  that 
the  Atomic  Energy  Act  would  be  modified  with  a  paragraph  that 
says  that  the  NRC  would  not  have  to  recover  the  proportionate 
share  of  cost  of  the  material  program  that  would  be  allocated  to 
the  Agreement  States,  although  you  could  put  that  in  our  authori- 
zation. We  don't  get  authorizations  very  often  so  we're  a  little  un- 
comfortable depending  on  an  authorization. 

In  the  Federal  agencies  we  would  like  just  a  flat  change  in  the 
Atomic  Energy  Act.  It's  paragraph  161w.  The  paragraph  today  pro- 
hibits us  from  licensing  AEC  entities,  which  is  interpreted  to  be  the 
Department  of  Energy,  and  there  probably  should  be  a  second 
change  in  the  lOAA,  the  Independent  Office  Appropriation  Act, 
that  would  allow  us  to  collect  annual  fees  from  Federal  agencies  if 
you  don't  fix  the  170/171  problem. 

As  far  as  the  Commission  policy  exemptions,  there  it  should  be 
modified  that  we  would  be  allowed  to  exempt  as  much  as,  say,  3 
percent  from  our  annual  appropriation  for  exemptions  that  are 
given  as  questions  of  policy  to  non-profit  institutions  and  small  en- 
tities, or  broadly  just  says  questions  of  policy. 

So  you're  really  talking  about  probably  four  places  that  you 
would  have  to  do  this  or  do  it  in  one  place  to  affect  four  bills.  It's 
certainly  OBRA-90,  the  Budget  Reconciliation  Act,  probably  but 
not  necessarily  the  Independent  Office  Appropriation  Act,  the 
Atomic  Energy  Act,  and  I  guess  that  would  do  it. 

Senator  Kempthorne.  All  right,  I  appreciate  that.  That  is  help- 
ful. 

Some  of  the  NRC  licensees— your  pointing  out  first,  let  me  pref- 
ace this  by  saying  that  I  appreciate  in  your  testimony  some  effi- 
ciencies that  you  have  undertaken,  consolidation  of  some  of  the  of- 
fices. I  have  looked  at  the  chart  that  shows  that  the  number  of  em- 
ployees has  been  on  the  decline. 

Mr.  Selin.  I  would  point  out  just  while  we're  at  it  that  ^ye  took 
this  rescission.  We  were  not  squeezed  by  the  Clinton  Administra- 
tion. This  was  our — I  mean,  we  took  a  look  at  financial  manage- 
ment and  thought  we  were  being  too  conservative  with  reserves. 

Senator  Kempthorne.  Still  in  light  of  that,  there  are  licensees 
that  still  believe  that  there  may  be  areas  that  they're  spending 
that  is  not  necessary.  There  are  greater  efficiencies  that  could  be 
derived  somewhere  in  your  budget. 

How  do  you  respond  to  industry's  proposal  that  we  allow  or  we 
establish  an  advisory  board  that  would  be  comprised  of  licensees? 

Mr.  Selin.  I  think  it's  a  terrible  idea,  and  let  me  say  three  rea- 
sons I  think  it's  a  terrible  idea: 
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First  of  all,  it's  based  on  the  theory  that  somehow  we're  more 
spendthrift  than  other  people,  because  we  have  fees,  and  I've  tried 
to  say  with  a  combination  of  cool,  logic,  and  a  little  bit  of  passion 
that  we  clearly  don't  believe  that. 

The  second  reason  is  that,  you  know,  you  would  pick  out  what  is 
generally  regarded  as  one  of  the  better  agencies  in  terms  of  budg- 
ets and  budgetary  controls.  I  mean,  we  have  some  weaknesses  in 
our  financial  controls,  but  they  have  more  to  do  with  the  rate  at 
which  we  expend  our  obligations  and  how  close  they  are  to  some  of 
our  spending;  in  other  words,  whether  our  timing  is  right.  There  is 
no  question  whatsoever  about  our  tight-fistedness  or  a  lack  of 
thought,  or  anything  like  that.  You're  taking  one  of  the  smaller 
and  better  run  agencies  and  applying  a  set  of  controls  that  you 
don't  to  larger  agencies,  none  of  which  I  will  name,  who  are  gener- 
ally felt  to  be  much  more  out  of  control  than  we  are. 

And  the  third  is  we  feel  it's  wholly  inappropriate  to  have  the  reg- 
ulated community  make  strong  recommendations  which  we  would 
either  have  to  accept  or  rebut  on  how  the  regulators  carry  out 
their  function;  the  temptation  to  go  beyond  just  saying,  we  know 
what  we're  doing  and  to  go  to  the  next  step  of  saying,  you  know, 
why  do  you  guys  have  to  have  two  inspectors?  Wouldn't  one  be  just 
as  good?  At  the  same  time,  we  have  a  very  active  program  with  the 
reactor  licensees  to  reduce  the  cost  of  regulation,  whether  it's  our 
cost  or  their  cost. 

So  they  have  plenty  of  avenues  to  converse  with  us  on  where  we 
can  run  more  efficient  regulatory  programs.  They've  taken  advan- 
tage of  these.  There  are  our  initiatives.  They  are  not  the  regulated 
industry's  initiatives.  So  they  do  have  an  avenue  in  which  to  be 
forceful  and  effective  in  proposing  ways  that  we  can  reduce  their 
cost  of  regulation,  whether  it's  our  expenses  or  their  expenses. 
They  don't  need  an  avenue.  We're  very  responsive  to  this  point.  It's 
one  of  the  most  successful  Federal  programs  I  know  of  in  terms  of 
feedback  from  the  regulated  community,  but  to  put  them  in  a  posi- 
tion where  they're  going  over  our  heads  to  a  bunch  of  folks  who 
care  a  lot  about  us  but  don't  have  the  time  to  look  at  each  of  these 
proposals  and  say,  you  know,  if  the  NRC  would  cut  down  on  team 
inspections,  we  could  save  some  money  or — I  guess  they  would 
probably  say  if  we  reduced  our  travel  budget  3  percent — you  know, 
just  put  in  arbitrary  ceilings  and  not  worry  about  how  they  come 
up. 

I  mean,  I  would  resent  it.  I  think  it's  bad  financial  management. 
I  think  it's  very  bad  regulation,  and  it's  not  as  if  there  isn't  an- 
other avenue  of  grievance  and  recommendation — there  is.  So  we 
stonewall  this  one,  but  we  open  up  some  pressure  taps  elsewhere 
for  them  to  deal  with  us  on  a  very  effective  basis. 

When  Dr.  Ellis  comes  up,  I  think  you  might  ask  him  about  the 
effectiveness  of  the  Regulatory  Review  Program,  and  the  safety 
programs,  and  the  other  initiatives  that  we  have  to  reduce  the 
costs  of  regulation  without  impacting  on  safety. 

Senator  Kempthorne.  You  mentioned  the  review  process  and  the 
avenue  that  the  NRC  licensees  have. 

Have  you  ever  had  an  opportunity  for  discussion  in  perhaps  a 
round-table  forum? 


17 

Mr.  Selin.  Yes,  sir.  Just  as  one  example  chosen  completely  at 
random,  I  went  out  to  Wyoming  last  year  to  deal  with  the  whole 
set  of  folks  who  deal  with  uranium.  You  have  one  of  the  members 
who  was  at  that  table  present,  and  the  philosophy  I  followed  then 
and  that  the  Commission  follows  is  the  first  question  is  not  how  to 
allocate  the  cost  differently.  It's  how  to  reduce  the  cost  wherever 
possible,  and  we  have  a  whole  set  of  procedures  working  now  to 
reduce  the  total  cost  of  regulating  the  uranium  industry  with 
what's  left,  which  will  still  be  considerable.  How  do  we  allocate 
these  costs  or  a  much  simpler  change  procedure  so  that  a  regula- 
tion safety  officer  can  be  changed  without  a  form  of  license  amend- 
ment, a  change  of  address,  or  well-defined  changes  in  operations? 

And  I  think  it's  fair  to  say  that  the  NRC  is  as  open  an  organiza- 
tion as  you  will  find  in  Washington,  and  we've  certainly  become 
more  open  in  dealing  with  all  of  our  constituents  including  the  li- 
censees. I  mean,  I've  been  to  just  about  every  Congress  of  every 
large  group  of  our  licensees  that  I've  been  invited  to,  and  we  talk 
about  whatever  people  want  to  talk  about.  I  assume  Dr.  Nagle  is 
going  to  invite  me  to  one  of  his  as  soon  as  we're  finished  with  this 
session. 

Senator  Kempthorne.  Would  your  Commission  be  willing  to  be 
an  oversight  or  review  panel  for  some  other  Federal  agencies  that  I 
might  name? 

[Laughter.] 

Mr.  Selin.  W.C.  Fields  was  going  to  be  ridden  out  of  Philadelphia 
on  a  spear,  tarred  and  feathered,  and  he  said,  "I  thank  you  for  the 
honor,  but  I  can  do  without  the  ceremony,"  and  I  have  sort  of  the 
same  reaction  to  your  kind  offer,  Senator. 

Senator  Kempthorne.  All  right,  thank  you. 

Mr.  Chairman,  thank  you. 

Senator  Lieberman.  Thank  you.  Senator  Kempthorne. 

Just  one  final  question  from  me.  Chairman  Selin,  which  is  you've 
discussed  the  fact  that  you've  communicated  with  and  are  talking 
with  OMB  about  this  report. 

Is  it  reasonable  to  expect,  therefore,  that  at  some  point  we  will 
hear  from  you  and /or  them  about  whether  you  have  ideas  about 
how  to  absorb  this  $45  million? 

Mr.  Selin.  I  would  like  to  make  an  observation  that  could  be  con- 
sidered responsive  but  isn't  exactly  an  answer  to  your  question. 

I've  noticed  that  when  Congress  wants  something  to  happen,  it 
doesn't  always  wait  for  the  Administration  to  recommend  legisla- 
tion, and  if  our  overseers  believe  that  this  is  important,  I  don't  see 
why  they  have  to  wait  for  us  to  try  to  put  legislation  together  on 
this  point.  We're  responding  after  all.  I  mean,  I  fully  believe  that 
what  we  say  is  true,  but  we  are  responding  to  a  Congressional  di- 
rective. This  was  not  a  self-generated  study. 

Senator  Lieberman.  Well,  you're  absolutely  right.  It's  just  that 
finding  $45  million  these  days  is  not  easy,  and  I  thought  you  and 
OMB  might  come  up  with  a  good  suggestion  as  to  how  to  do  it. 

Mr.  Selin.  Well,  I  think  the  folks  in  Wyoming  and  Idaho  will  be 
a  long  time  waiting  for  relief  if  that's  the  case. 

Senator  Lieberman.  Well,  that  was  the  thrust  of  my  question  so 
that  if  I  hear  you  correctly,  then  it's  really  up  to  us  if  we  want  to 
embrace  the  report  to  find  the  compensating  or  off-setting  savings? 
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Mr.  Selin.  I  think  a  disinterested  observer  would  have  to  say 
that  that  would  be  more  likely  to  lead  to  action  by  any  given  date 
than  an  Administration  request. 

Senator  Lieberman.  Do  you  consider  yourself  a  disinterested  ob- 
server? 

Mr.  Selin.  No,  sir,  but  sometimes  I'm  able  for  very  short  periods 
of  time  to  act  as  one. 

Senator  Lieberman.  Well,  I  admire  those  moments  of  epiphany, 
and  I  wish  you  many  more  of  them. 

[Laughter.] 

Mr.  Selin.  They  mostly  come  about  midnight  and  when  I  write 
down  my  insights  and  I  read  them  the  next  morning,  they  don't 
seem  so  clear  anymore. 

Senator  Lieberman.  The  first  of  two  votes  has  started,  but  we've 
got  a  little  more  time  here  if  Senator  Simpson  or  Senator  Kempth- 
orne  want  to  ask  any  further  questions. 

Senator  Simpson.  No,  Mr.  Chairman,  but  I  do  think  if  you  have — 
in  your  long  deliberations  you  must  have  some  thoughts  for  us.  I 
would  be  very  glad,  even  if  they're  sketched  on  the  back  of  a  cock- 
tail napkin,  if  you  could  give  us  some  of  those  because  we  could  use 
them  since  we  don't  know  where  we're  headed  with  this  budget 
business,  where  the  offsets  are  in  the  NRC  would  be  destructive 
with  8  percent  of  your  budget  so  we  won't  get  it  in  there. 

Mr.  Selin.  Senator  Simpson,  I  would 

Senator  Simpson.  You  have  to  go,  and  knowing  you — and  I  do 
know  you,  and  you  are  a  splendid  man.  You've  done  yeomen  work, 
and  you  are  the  most  creative  and  have  a  mind  that  just  whips, 
and  I  would  like  to  have  some  of  your  thoughts.  You  can  sketch 
them,  or  slip  them  under  the  door  under  cover,  and  when  you're  up 
at  midnight,  come  by  my  home  and  put  them  under  there. 

[Laughter.] 

Mr.  Selin.  Senator,  let  me  just  be — I  would  really  like  to  respond 
to  this. 

We  are  treated  quite  well  by  the  Congress  and  by  0MB  because 
everything  that  we  do  is  out  in  the  open  and  the  process  is  there, 
and,  frankly,  we  put  the  numbers  down.  We  put  the  program  down. 
That's  about  what  we  can  do. 

Of  course,  you  know,  we  can  provide  technical  support,  drafting 
support,  any  of  those  kinds  of  things.  But  we  try  to  walk  hand  in 
hand  with  OMB  on  these  financial  questions.  They  know  what 
we're  saying.  They've  allowed  us  to  come  up  without  much  ques- 
tion, and,  basically,  what  you  see  is  what  you  get.  There  isn't  any 
more  than  what  we've  put  down  on  the  table  at  this  point.  W^e 
can't  really  do  very  much  more  other  than  respond  to  the  leader- 
ship from  our  many  jurisdictions. 

Senator  Simpson.  Well,  you  have  been  open,  you've  been  accessi- 
ble, and  you've  responded,  I  think,  to  every  request  of  the  Chair- 
man and  certainly  of  mine,  and  I  appreciate  it. 

Mr.  Selin.  Thank  you. 

Senator  Lieberman.  Thank  you,  Mr.  Chairman,  and  thank  you. 
Commissioner  Rogers  and  Commissioner  Remick. 

We'll  have  to  take  a  break  here,  and  it  may  have  a  good  20  min- 
utes maybe  or  a  few  minutes  more  than  that  before  we  get  back  to 
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hear  the  second  panel,  but  I  think  it's  better  that  we  wait  and  hear 
you  together  rather  than  taking  a  piece  at  this  time. 

So  the  committee  will  stand  in  recess. 

[Recess.] 

Senator  Lieberman.  The  hearing  will  resume.  I  thank  the  wit- 
nesses for  their  patience  while  we  returned  to  the  Senate  floor  for 
the  votes. 

I  am  delighted  now  to  call  the  second  panel — Bill  Ellis,  Conrad 
Nagle,  and  Dale  Alberts — and  we  will  begin  with  Bill  Ellis,  Chief 
Executive  Officer  at  Northeast  Utilities  who  is  appearing  today  on 
behalf  of  the  American  Nuclear  Energy  Council.  Obviously,  I  know 
Bill  from  Connecticut.  He's  not  only  been  a  leader  in  this  industry, 
but  a  great  public  citizen  of  Connecticut  in  many  different  ways, 
and  it's  a  pleasure  to  welcome  him  here  today,  and  I  look  forward 
to  your  testimony. 

STATEMENT  OF  WILLIAM  B.  ELLIS,  CHIEF  EXECUTIVE  OFFICER, 
NORTHEAST  UTILITIES,  ON  BEHALF  OF  AMERICAN  NUCLEAR 
ENERGY  COUNCIL,  STATE  OF  CONNECTICUT 

Mr.  Ellis.  Thank  you  very  much.  Senator. 

Although  you  have  been  kind  enough  to  cite  my  name  for  the 
record,  if  you  don't  mind,  I  will  begin  with  my  own  introduction. 

Senator  Lieberman.  Go  right  ahead. 

Mr.  Ellis.  I  am  William  B.  Ellis,  Chairman  of  the  Board  of 
Northeast  Utilities,  and  I  am  testifying  today  on  behalf  of  the 
American  Nuclear  Energy  Council,  ANEC,  representing  some  100 
companies  with  an  interest  in  nuclear  energy. 

On  behalf  of  the  nuclear  energy  industry  and  the  rate  payers  of 
all  nuclear  utilities,  I  thank  you  for  holding  today's  hearings  to  ad- 
dress the  ongoing  controversy  surrounding  the  NRC's  current  user 
fee  policy. 

You  understand,  I'm  sure,  the  testimony  on  this  subject  is  very 
unlikely  to  be  seen  on  the  evening  news  tonight  or  show  up  on  the 
front  page  of  a  newspaper,  but 

Senator  Lieberman.  Senator  Simpson,  I'm  sorry,  is  not  here.  He 
often  refers  to  the  circus  of  seven  camera  hearings,  and  this  is 
clearly  not  a  circus  today. 

Mr.  Ellis.  We  have  been  forgiven  that. 

For  all  of  that,  the  issue  is  a  very  important  one.  It  involves 
questions  of  industrial  competitiveness,  questions  of  government  ef- 
ficiency, and  basic  fairness  which  has  already  been  addressed  in 
the  remarks  that  you've  heard  thus  far  this  afternoon. 

It's  my  intention  to  summarize  the  major  points  of  my  written 
testimony,  and  I  would  hope  that  my  entire  written  statement 
could  be  included  in  the  record. 

Senator  Lieberman.  We  will  do  so. 

Mr.  Ellis.  Thank  you,  sir. 

My  testimony  focuses  on  three  main  points  to  support  the  nucle- 
ar industry's  plea  for  a  more  equitable  NEC  user  fee  policy. 

My  first  and  most  important  point  is  that  licensees  should  only 
have  to  pay  for  actual  services  rendered,  and  in  this  regard,  we 
support  the  legislative  recommendations  made  by  the  NRC,  and 
outlined  a  few  moments  ago  by  Dr.  Selin,  even  though  they  would 


20 

go  only  part  way  toward  a  fully  equitable  approach  for  such  user 
fees. 

Second,  it  is  our  belief  that  a  mechanism  should  be  established  to 
provide  a  more  effective  means  of  oversight  of  the  agency's  budget, 
a  subject  also  referred  to  earlier  this  afternoon. 

And,  third,  the  industry  believes  that  the  agency's  current  struc- 
ture should  be  examined  to  ensure  that  the  NRC  has  maximum 
flexibility  of  its  own  to  organize  in  the  most  efficient  and  cost-effec- 
tive manner. 

Now,  communicating  to  the  subcommittee  the  views  of  the  nucle- 
ar industry  regarding  the  user  fee  policy  would  be  appropriate  in 
any  business  climate,  but  it's  especially  critical  now  since  electric 
utilities  are  facing  an  array  of  new  competitive  challenges  as  a 
result  of  significant  changes  in  the  regulations  that  govern  the 
electricity  supply  market. 

In  this  competitive  environment  our  industry  is,  by  necessity, 
scrutinizing  every  aspect  of  its  operations  to  ensure  that  they're 
conducted  in  the  most  efficient  cost-effective  manner  possible.  Our 
cost  have  risen  steadily  in  recent  years  due,  in  large  part,  to  in- 
creased regulatory  requirements  in  the  form  of  training  and  plant 
modifications  that  were  needed  to  improve  the  level  of  safe  oper- 
ation in  the  wake  of  the  Three-Mile  Island  accident  in  1979. 

Other  costs  were  due  to  the  required  use  of  inefficient  processes 
and  programs  to  satisfy  those  requirements.  We're  aggressively 
pursuing  reducing  the  unnecessary  economic  burdens  resulting 
from  such  inefficiencies,  while  being  ever  mindful  of  our  obliga- 
tions to  protect  the  health  and  safety  of  the  public. 

In  early  1993,  the  NRC  established  the  Regulatory  Review  Group 
to  conduct  a  thorough  review  of  power  reactor  regulations  and  re- 
lated processes,  programs,  and  practices.  In  August  the  Regulatory 
Review  Group  issued  a  series  of  recommendations  designed  to 
reduce  industry  and  NRC  staff  costs  without,  in  any  way,  adversely 
affecting  the  level  of  safe  operation  in  our  plants.  We're  very  en- 
couraged by  the  NRC's  initiatives  in  this  regard  and  their  follow-up 
on  these  initiatives. 

To  a  significant  degree,  the  success  of  the  industry's  ultimate 
competitiveness  will  be  determined  by  the  NRC's  overall  approach 
to  regulation,  including,  among  other  things,  how  it  deals  with  its 
own  cost  of  operations — all  of  which,  as  has  been  testified,  are  sup- 
ported by  the  100  percent  user  fee  recovery. 

Since  the  inception  of  100  percent  user  fees  in  fiscal  year  1991, 
those  fees  have  more  than  tripled  for  nuclear  power  plants,  partly 
because  of  increases  in  the  agency's  budget.  Nuclear  utilities  and, 
therefore,  their  rate  payers  now  shoulder  nearly  85  percent  of  the 
total  cost  of  all  NRC  activities.  That's  more  than  $450  million  out 
of  the  total  annual  NRC  budget. 

On  March  1,  the  NRC  transmitted  to  Congress  a  report  detailing 
the  programs  that  are  paid  for  by  licensees  for  which  they  receive 
no  benefit,  and  Dr.  Selin  outlined  those  in  some  detail  during  his 
remarks  this  afternoon.  Still  let  me  remind  you  that  the  report  in- 
cludes several  recommendations  for  legislative  action  that  would 
make  the  fee  structure  more  fair. 

The  staff  study  found  that  at  a  minimum,  utilities  currently  pay 
almost  $30  million  annually  in  fees  to  support  NRC  activities  that 
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provide  them  with  no  direct  benefit,  and,  as  Dr.  Selin  indicated, 
that  included  their  work  in  international  activities,  their  oversight 
of  the  Agreement  States  programs,  services  to  other  Federal  agen- 
cies, educational  institutions,  and  the  subsidy  to  small  businesses. 

Senator,  the  nuclear  energy  industry  understands  the  fact  that 
politics  and  budget  realities  probably  preclude  a  fundamental  re- 
structuring of  the  fee  policy  that's  based  strictly  on  fees  for  serv- 
ices at  this  time.  This,  obviously,  doesn't  suggest  that  we,  in  any 
way,  agree  with  or  endorse  the  current  user  fee  policy.  But,  at  a 
minimum,  we  believe  it's  incumbent  on  all  sectors  of  the  Federal 
Government  to  ensure  that  user  fee  policies  are  at  least  free  of  the 
more  egregious  inequities. 

The  industry  endorses  and  would  strongly  urge  you  to  support 
the  NRC  recommended  amendments  to  the  Atomic  Energy  Act  and 
the  Omnibus  Budget  Reconciliation  Act  of  1990  that  would  result 
in  a  more  equitable  assessment  of  fees  based  on  services  provided. 
We  believe  that  the  adoption  of  such  changes  would  institute  a 
measure  of  fairness  that  is  lacking  in  the  current  system. 

There  is  another  area  which  continues  to  be  a  very  great  concern 
to  my  industry,  and  that  is  that  the  inception  of  the  100  percent 
cost  recovery  through  fees  has  significantly  weakened  pre-existing 
processes  for  controlling  annual  costs.  In  effect,  as  the  NEC's 
budget  goes  up,  user  fees  go  up  to  cover  these  costs,  without  the 
kind  of  scrutiny  that  used  to  accompany  the  process  prior  to  the 
institution  of  the  100  percent  user  fee  recovery. 

Because  the  NRC  no  longer  competes  with  other  executive  agen- 
cies for  access  to  the  government's  general  revenues,  attention  in 
the  Congress  and  in  the  Office  of  Management  and  Budget  unfortu- 
nately isn't  nearly  as  focused  on  maximizing  budget  savings. 
Absent  such  external,  independent  oversight  of  an  agency's  budget- 
ing process,  budget  savings  aren't  as  likely  to  be  realized,  and  we 
think  that's  true  for  the  NRC,  as  it  would  be  for  any  agency  or  in 
fact  any  organization. 

As  I  understand  it.  Congressional  oversight  of  the  NRC  budget 
has  been  reduced  markedly  since  the  inception  of  100  percent  user 
fees.  The  House  Natural  Resources  Committee  stopped  holding 
annual  NRC  budget  oversight  hearings  2  years  ago.  The  House 
Energy  and  Commerce  Committee  stopped  2  years  before  that. 
Most  budget  oversight  is  now  confined  to  abbreviated  sessions 
before  the  Appropriations  Committee. 

To  address  this  concern,  we've  already  suggested  that  a  process 
be  instituted  to  return  a  measure  of  intense  scrutiny  to  the  agen- 
cy's budget,  scrutiny  that  comes  from  outside  the  agency. 

As  you  will  recall,  Mr.  Chairman,  prior  to  your  October  markup 
of  the  pending  bill,  the  nuclear  industry  circulated  a  proposal  to 
create  an  Advisory  Committee  on  Regulatory  Costs.  In  addition  to 
reviewing  NRC  programs  and  budgets  to  ensure  their  cost-effective- 
ness, the  Advisory  Committee  would,  for  the  first  time,  institute  an 
effective  means  for  licensees,  to  have  input  into  the  NRC  budget 
process. 

It's  our  belief  that  the  insights  of  the  proposed  Advisory  Commit- 
tee would  give  Congress  a  new  and  helpful  tool  for  more  effective 
oversight.  Quite  separate  from  the  Inspector  General's  office,  which 
we  see  is  focused  on  the  investigation  of  waste,  fraud,  and  abuse, 
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the  Advisory  Committee  would  focus  on  those  activities  that  ensure 
efficient  and  effective  service. 

In  addition  to  our  recommendation  to  establish  an  Advisory  Com- 
mittee, we  also  believe  that  additional  flexibility  with  regard  to  the 
organization  of  the  agency  should  be  considered.  As  you  know,  the 
Energy  Reorganization  Act  of  1974  requires  the  NRC  to  be  orga- 
nized in  a  very  specific  way.  In  the  view  of  my  industry,  the  time 
may  have  come  to  allow  the  NRC  the  flexibility  it  needs  to  orga- 
nize itself  in  a  way  that  allows  maximum  efficiency  in  operation. 

An  amendment  eliminating  the  current  statutory  structure, 
which  happens  to  be  focused  on  the  organization  of  the  statutory 
program  offices,  could  give  the  agency  maximum  flexibility  to  orga- 
nize in  the  most  efficient  and  cost-effective  way  possible,  and  this  is 
an  issue  that  the  subcommittee  may  wish  to  explore  further  with 
the  agency. 

On  behalf  of  the  nuclear  energy  industry,  I  would  like  to  thank 
the  members  of  the  committee  who  supported  provisions  in  the 
Energy  Policy  Act  of  1992  that  required  the  NRC  to  review  its  user 
fee  policy.  I  would  also  like  to  compliment  the  NRC  staff  and  the 
Commissioners  for  their  thorough  and  constructive  review  of  these 
policies.  But  now  it's  time  for  Congress  to  join  with  the  industry  in 
its  effort  to  remain  competitive  and  to  provide  safe,  affordable,  and 
emission-free  electrical  generating  capacity  to  the  American 
people. 

Thank  you,  Senator. 

Senator  Lieberman.  Thank  you,  Mr.  Ellis.  I'll  have  some  ques- 
tions in  a  moment. 

Our  next  witness  is  Dr.  Conrad  Nagle,  past  President  of  the 
American  College  of  Nuclear  Physicians,  testifying  on  behalf  of 
that  group  and  on  behalf  of  the  Society  of  Nuclear  Medicine. 

Thank  you. 

STATEMENT  OF  DR.  CONRAD  NAGLE,  M.D.,  THE  AMERICAN  COL- 
LEGE OF  NUCLEAR  PHYSICIANS,  AND  THE  SOCIETY  OF  NUCLE- 
AR MEDICINE,  WASHINGTON,  DC 

Dr.  Nagle.  Thank  you,  Mr.  Chairman.  It's  truly  an  honor  to  be 
here  with  you  today. 

As  you  indicated,  my  name  is  Conrad  Nagle.  I  am  a  physician 
and  representing  the  Society,  as  you  indicated,  as  well  as  the 
American  College  of  Nuclear  Physicians.  I  will  refer  to  them  as  the 
SNM  and  ACNP. 

I  am  also  Chief  of  the  Department  of  Nuclear  Medicine  at  the 
William  Beaumont  Hospital  in  Troy,  MI,  and  I  wish  to  discuss  the 
user  fees  which  I  believe  have  seriously  impacted  delivery  of  nucle- 
ar medicine  services  in  the  United  States,  and,  if  not  changed,  may 
impact  them  even  more  gravely  in  the  future. 

To  understand  how  NRC  user  fees  and  other  regulatory  compli- 
ance costs  affect  ACNP  and  SNM  me,mbers,  it  is  first  necessary  to 
describe  the  nature  of  our  specialty.  Together  our  organizations 
represent  15,000  nuclear  medicine  physicians,  technologists,  scien- 
tists, pharmacists,  and  other  health  care  professionals  who  provide 
or  deliver  unsealed  radioactive  sources  in  health  care  services  to 
patients. 
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Nuclear  medicine  is  a  specialty  in  which  tracer  amounts  of  radio- 
active materials  or  drugs  are  used  to  diagnose  a  large  variety  of 
illnesses  in  patients  being  evaluated  by  practitioners  in  primary 
care,  as  well  as  almost  every  sub-specialty  and  specialty  in  medi- 
cine. These  tracer  amounts  of  radioactive  materials  are  usually  in- 
jected, inhaled,  or  swallowed,  and  then  concentrate  in  various  spe- 
cific organs,  or  tissues,  or  abnormalities  in  the  patient's  body. 

Examples  of  types  of  medical  and  surgical  conditions  diagnosed 
in  nuclear  medicine  include  coronary  artery  disease,  metastatic 
prostate  and  breast  cancer,  Alzheimer's  disease,  gallbladder  dis- 
ease, and  the  early  detection  of  AIDS-related  infections.  Nuclear 
medicine  physicians  administer  lesser  amounts  of  radioactive  treat- 
ments to  patients  in  the  United  States  each  year.  These  treatments 
include  thyroid  cancer,  reduction  of  painful  bone  metastases  from 
prostate  and  breast  cancer,  the  reduction  of  life-threatening  blood 
disorders,  and  the  treatment  of  hyperthyroidism— just  to  mention  a 
few  of  the  treatments  that  we  perform. 

There  are  approximately  11  million  patient  procedures  per- 
formed in  nuclear  medicine  each  year,  and  an  additional  100  rnil- 
lion  procedures  of  body  fluids  outside  of  the  patient  use  radioactive 
tracers  to  test  patients'  body  fluids. 

Members  of  our  organizations  who  use  by-product  radioactive 
materials  or  radiopharmaceuticals  must  be  licensed,  and,  therefore, 
are  directly  charged  by  either  the  NRC  or  an  Agreement  State.  In- 
creased user  fees  and  regulatory  compliance  costs  are  also  reflected 
in  the  cost  of  our  radioactive  drugs  due  to  the  increased  cost  passed 
on  by  the  radiopharmaceutical  manufacturers  and  radiopharma- 
cies.  This  additional  fee  is  passed  on  to  the  practitioner,  raising 
their  operating  costs. 

While  we  support  the  broad  purpose  of  health  system  reform  to 
contain  costs,  we  feel  the  constant  escalation  of  user  fees  by  the 
NRC — over  1,400  percent  since  1990 — and  a  rise  in  the  compliance 
costs  are  prime  examples  of  health  care  costs  out  of  control.  It 
hurts  those  who  practice  nuclear  medicine,  it  hurts  the  public,  and 
we  believe  it  hurts  patients  who  benefit  most  from  nuclear  medi- 
cine services. 

These  user  fees  are  limiting,  we  believe,  public  access  to  valuable 
procedures  and  could  severely  impact  our  ability  to  delivery  quality 
health  care  in  this  country. 

The  current  provision  of  the  Omnibus  Reconciliation  Act  of  1991 
that  created  the  100  percent  cost  recovery  provision  for  the  NRC 
has  created  a  financial  burden  on  the  medical  community.  This  ad- 
ditional fee  is  forcing  many  crucial  nuclear  medicine  facilities  and 
practitioners  out  of  business. 

At  my  hospital,  the  William  Beaumont  Hospitals  in  Royal  Oak 
and  Troy,  MI,  our  institutions  paid  approximately  $16,000  in  1992 
and  about  $28,000  in  1993.  In  addition,  similar  rises  in  the  inspec- 
tion fees  by  the  NRC  occurred  in  the  same  years.  I  am  convinced 
that  the  current  fee  inequities  unfairly  burden  medical  licensees 
and  threaten  the  continuation  of  many  nuclear  medicine  practices, 
not  only  in  my  State  of  Michigan,  but  nationwide. 

Since  its  inception  in  1991,  approximately  $2,700  materials  li- 
censees have  dropped  or  chosen  not  to  renew  their  licenses  by  the 
NRC,  according  to  NRC  records.  Unfortunately,  the  drastic  reduc- 
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tion  in  the  number  of  medical  licensees,  approximately  500,  con- 
tained within  the  2,700  terminations  directly  affects  the  health 
care  availability  to  patients  throughout  our  Nation. 

About  40  percent  of  all  fees  for  nuclear  medicine  services  are 
covered  by  Medicare  because  many  of  the  nuclear  medicine  proce- 
dures assess  illnesses  that  occur  more  frequently  in  the  elderly 
than  in  the  general  population.  However,  Medicare  reimbursement 
limits  do  not  consider  NRC  license  fee  increases  to  be  able  to  be 
passed  on  to  patients,  and,  therefore,  subjecting  the  physicians  or 
hospitals  to  these  costs.  This  is  a  health  care  tax  that  this  country 
cannot  afford. 

The  ACNP  and  SNM  have  not  been  silent  on  this  issue  in  the 
past.  A  petition  was  filed  with  the  Nuclear  Regulatory  Commission 
in  February  1992,  more  than  2  years  ago,  outlining  many  of  our 
concerns  of  nuclear  medicine  practitioners,  and  we  offered  to  the 
NRC  at  that  time  alternatives  for  creating  fair  and  equitable  solu- 
tions to  this  problem. 

To  this  date,  even  though  the  NRC  has  received  comments  on 
the  petition,  no  answer  has  been  forthcoming.  This  delay  in  the  pe- 
tition has  spanned  2  fiscal  years  and  continues  to  leave  the  status 
of  nuclear  medicine  uncertain. 

We  would  like  to  suggest  the  following  considerations  for  Con- 
gress in  looking  at  this  problem  for  the  health  care  industry  who 
uses  radioactive  materials: 

First,  we  believe  there  should  be  some  consideration  for  broaden- 
ing the  exemption  that  is  already  given  to  non-profit  educational 
institutions  that  we  heard  about  earlier.  We  believe  this  should  be 
extended  to  all  non-profit  medical  health  care  facilities. 

Second,  we  believe  that  the  NRC  should  create  a  template  or 
plan  to  fairly  evaluate  who  complies  with  this  exemption  capabil- 
ity, and  one  criteria  that  we  believe  would  be  good  to  include  in 
such  a  template  would  be  whether  or  not  those  user  fees  could  be 
passed  along  in  the  charges  that  are  handed  out  to  patients  or 
other  receivers  of  the  service. 

Another  consideration  would  be  sliding  scales  for  small  entities. 
A  number  of  our  small  facilities  are  considered  small  businesses, 
but  there  is  a  cap  for  legal  small  entities  that  has  been  applied  by 
the  NRC.  We  believe  this  should  extend  to  a  sliding  scale  situation 
in  consideration  of  these  facilities. 

For  example,  some  large  medical  institutions  have  very  small  nu- 
clear medicine  departments  for  radioactive  material  users.  Yet,  the 
fees  are  based  largely  on  the  size  of  the  institution  overall  and  not 
the  revenues  or  size  of  the  department  of  nuclear  medicine,  and 
this  could  be  a  consideration  given. 

Last  and  probably  most  importantly,  we  believe  that  there 
should  be  criteria  for  safety  and  efficacy  of  any  rule  passed  by  the 
NRC.  This  allows  that  when  a  rule  is  enacted  and  the  inherent 
costs  associated  with  that  rule  are  passed  along  to  the  NRC  user 
fee  recipients,  that  we  know  that  it  will  provide  the  safety  that  the 
rule  is  intended  to  deliver. 

An  example  of  this  was  the  quality  management  rule  that  has 
been  enacted  in  the  last  several  years  by  the  NRC.  The  Office  of 
Management  and  Budget  had  indicated  that  this  rule  did  not  deliv- 
er the  safety  that  was  intended  and  offered  the  recommendation 
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that  the  rule  be  rejected,  and  the  NRC  overruled  the  Office  of  Man- 
agement and  Budget. 

In  conclusion,  over  the  past  2  years  a  significant  number  of  ma- 
terials licensees  have  chosen  to  terminate  their  licenses  because 
NRC  user  fees  made  it  uneconomical  to  continue  practice.  This  has 
made  a  significant  impact  on  the  availability  of  medical  services  af- 
forded to  the  public.  We  believe  that  for  Congress  to  help  maintain 
quality  and  a  high  standard  of  care  in  nuclear  medicine,  it  should 
recognize  the  debilitating  effects  that  user  fees  are  having  on  the 
medical  community. 

Although  we  understand  the  need  to  limit  budget  expenditures 
and  seek  a  fair  and  equitable  fee  assessment  for  all  licensees,  the 
medical  community  presents  an  unusual  situation  that  requires 
Congress  to  re-evaluate  its  fee  structure  for  the  group.  The  continu- 
ation of  effective  and  efficient  nuclear  medicine  services  may  hang 
in  the  balance. 

I  thank  you. 

Senator  Lieberman.  Thank  you.  Doctor.  That's  very  helpful  and 
unsettling  testimony. 

Mr.  Dale  Alberts  is  the  President  of  the  Wyoming  Mining  Asso- 
ciation, and  we  look  forward  to  your  testimony  now. 

STATEMENT  OF  DALE  L.  ALBERTS,  PRESIDENT,  WYOMING 
MINING  ASSOCIATION,  STATE  OF  WYOMING 

Mr.  Alberts.  Thank  you,  Mr.  Chairman. 

As  you  mentioned,  I  am  current  president  of  the  Wyoming 
Mining  Association,  and  I  appreciate  the  opportunity  to  be  here 
and  provide  the  Association's  comments  on  this  important  topic. 

The  Wyoming  Mining  Association  represents  39  mining  compa- 
nies producing  coal,  bentonite,  trona,  and  uranium  in  Wyoming. 
The  Association  includes  several  uranium  mining  companies  that 
are  in  various  stages  of  production,  development,  or  reclamation. 

The  Wyoming  Mining  Association  agrees  generally  with  the 
basic  premise  that  the  Nuclear  Regulatory  Commission  should  be 
reimbursed  by  the  collection  of  reasonable  fees  commensurate  with 
the  services  provided.  However,  it  is  our  belief  that  the  fees  are  not 
reasonable  and  commensurate  with  the  services  provided  to  the 
regulated  community.  Nor  has  the  fee  system  been  implemented  in 
a  fair  and  equitable  manner. 

The  NRC  states  that  it  can  give  consideration  to  the  effects  of 
the  imposition  of  annual  fees  only  when  it  is  required  by  law  to 
consider  these  effects,  i.e.,  in  the  Atomic  Energy  Act,  the  Energy 
Reorganization  Act,  and  the  Regulatory  Flexibility  Act.  Contrary 
to  this  statement,  the  NRC  has  not  considered  the  effects  of  the  im- 
position of  annual  fees  on  the  domestic  uranium  producers. 

Section  170(b)  of  the  Atomic  Energy  Act  of  1954,  as  amended  by 
Public  Law  97-415,  requires  the  Secretary  of  Energy  to  annual 
assess  the  viability  of  the  domestic  uranium  mining  and  milling  in- 
dustry. Since  1984  the  Secretary  of  Energy  has  determined  in  each 
of  the  annual  reports  to  Congress  that  the  uranium  producing  in- 
dustry has  been  non-viable.  This  fact  is  readily  apparent  by  com- 
paring the  size  of  the  industry  today  with  that  of  a  decade  ago. 
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The  financial  burden  on  the  remaining  source  material  licensees 
has  continued  to  increase,  putting  an  additional  financial  stress 
and  strain  on  an  already  hard-pressed  industry. 

This  Committee  and  the  NRC  need  to  be  aware  that  our  domestic 
mining  and  milling  industry  in  its  attempt  to  become  viable  is  com- 
peting with  foreign  uranium  producers  including  those  primarily 
or  partially  owned  by  their  respective  governments.  Some  of  these 
entities  include  non-market  economy  governments  where  the  sales 
price  of  natural  uranium  appears  to  bear  a  little  relationship  to  its 
cost  of  production,  and,  further,  foreign  governments  may  not  re- 
quire similar  licensing  fees  of  their  producers  or  they  may  simply 
pass  the  additional  cost  on  to  their  citizens. 

For  the  U.S.  uranium,  except  for  a  very  few  cases  where  there 
are  special  provisions  within  current  purchase  contracts,  domestic 
producers  cannot  pass  through  added  regulatory  costs  and  licensing 
fees.  The  conference  report  discussed  the  user  fee  system,  and  it  ac- 
tually stated  that,  "Annual  fees  shall  to  the  maximum  extent  prac- 
tical have  a  reasonable  relationship  to  the  cost  of  regulatory  serv- 
ices provided  by  the  Commission,  and  the  annual  fees  shall  be  as- 
sessed to  those  licensees  by  the  Commission  in  its  discretion  deter- 
mines fairly,  equitably,  and  practicably  contribute  to  their  pay- 
ment." 

The  WMA  does  not  believe  the  fees  have  been  reasonable  or  com- 
mensurate with  services  rendered.  We  find  it  difficult  to  justify  the 
reasonableness  of  annual  license  fees  since  most  interactions  with 
the  NRC  and  source  material  licensees  are  primarily  associated 
with  inspections,  license  amendments,  and  license  renewal  applica- 
tions. Each  of  these  interactions  are  already  billed  at  full  cost  to 
the  licensees  as  professional  staff  time  under  provisions  of  10  CFR 
170  are  assessed. 

The  present  professional  staff  hourly  rate  is  $132  per  hour,  well 
beyond  the  cost  our  industry  would  typically  associate  with  profes- 
sional contractor  services  in  our  industry.  The  WMA  cannot  justify 
the  annual  fee  charges  when  we  are  already  being  billed  at  full 
cost  at  those  professional  hourly  rates  for  all  services  rendered. 
The  annual  fee  seems  to  have  no  reasonable  relationship  to  the 
cost  of  regulatory  services,  as  set  forth  in  Section  C(3)  in  the  confer- 
ence report. 

It  is  especially  difficult  to  justify  the  fees  when  considering  that 
since  1981  the  number  of  NRC  source  material  licensees  has  signifi- 
cantly decreased  from  approximately  9,000  to  6,800  today,  a  de- 
crease of  almost  25  percent. 

During  the  same  period,  the  number  of  NRC  direct  full-time  em- 
ployees has  increased  6  percent  and  the  professional  staff  hourly 
rate  has  increased  a  full  30  percent  from  $92  to  $132  per  hour. 

The  continued  increase  in  professional  hourly  rates,  total  FTEs, 
at  a  time  when  a  number  of  licensees  have  significantly  decreased 
was  a  primarily  concern  expressed  by  our  industry  when  the  cur- 
rent fee  system  was  being  implemented.  These  increases  clearly 
demonstrate  that  any  program  which  collects  its  budget  from  a  reg- 
ulated community  must  be  subject  to  some  outside  control  or 
review  if  costs  are  to  be  controlled.  Without  independent  oversight, 
continued  increases  in  cost  and  staff  size  will  occur  without  regard 
to  the  benefits  and  services  received  by  the  regulated  community. 
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And  another  area  to  make  the  fee  structure  more  equitable,  the 
Wyoming  Mining  Association  strongly  believes  that  governmental 
agencies  such  as  the  U.S.  Department  of  Energy  and  the  U.S.  Envi- 
ronmental Protection  Agency  should  be  billed  for  their  fair  share 
of  regulatory  services  rendered  by  the  NRC,  and  I  was  pleased  to 
hear  Chairman  Selin  say  a  few  minutes  ago  that  this  proposal  is 
embodied  in  a  group  of  amendments  that  they  are  proposing. 

To  meet  the  responsibility  entrusted  to  the  NRC  and  to  fulfill  its 
responsibilities  to  ensure  equitable  assessment  of  fees  to  all  enti- 
ties, the  Commission  needs  to  carefully  examine  and  appropriately 
consider  the  consequences  of  its  actions,  as  the  power  to  impose 
fees  is  analogous  to  the  power  to  tax.  Although  there  may  be  tech- 
nical arguments  differentiating  between  fees  and  taxes,  the  conse- 
quences of  each  action  cannot  be  argued  for  the  power  to  impose 
unreasonable  fees  like  taxes  creates  the  power  to  destroy.  With 
such  powers,  the  NRC  must  judiciously  impose  such  fees. 

In  conclusion,  Mr.  Chairman,  the  Wyoming  Mining  Association 
believes  that  the  NRC  needs  to  examine  the  uranium  mining  in- 
dustry viability  question  and  the  issuance  of  future  annual  license 
fees.  Further,  we  support  legislative  changes  such  as  modifying  lan- 
guage within  the  Atomic  Energy  Act  to  allow  the  NRC  to  fairly 
assess  10  CFR  170  and  171  fees  to  other  entities,  including  other 
Federal  agencies  where  regulatory  service  is  provided  to  those  enti- 
ties. 

This  would  be  consistent  with  the  intent  of  OBRA-90,  which 
allows  the  collection  of  fees  from  any  entity  or  person  who  receives 
a  service  from  the  NRC.  To  help  assure  that  benefits  and  services 
derived  are  commensurate  with  the  imposed  cost,  the  Wyoming 
Mining  Association  supports  independent  oversight  of  regulatory 
programs  which  derive  their  budget  from  the  collection  of  fees.  For 
without  such  oversight  to  address  these  other  issues,  the  Wyoming 
Mining  Association  believes  the  intent  of  Congress  to  assure  that 
fees  are  fair  and  equitable  will  not  have  been  implemented  to  the 
detriment  of  the  public  and  the  regulated  community. 

Thank  you,  Mr.  Chairman. 

Senator  Lieberman.  Thank  you,  Mr.  Alberts. 

I'm  going  to  have  to  be  fairly  brief  in  the  questioning  because 
I've  got  a  meeting  that  I'm  supposed  to  have  been  at  5  minutes  ago, 
but  let  me  proceed  with  a  few,  and  I  thank  you  all  for  your  testi- 
mony. 

As  a  general  question,  first,  if  the  fee  levels  were  reduced  to  90 
percent,  as  the  NRC  has  recommended  today,  would  we  be  at  a 
point  where  we  could  say  would  be  fair  and  equitable  for  NRC  li- 
censees to  pay  those  fees?  I  don't  mean  you're  not  going  to  pay  the 
fees,  but,  in  other  words,  would  that  be  a  fair  and  equitable  basis 
or  is  there  a  lot  more  to  be  done? 

Mr.  Ellis,  do  you  want  to  start? 

Mr.  Ellis.  Yes,  Senator,  if  I  may,  only  because  I  tried  to  antici- 
pate that  question,  and,  obviously,  as  you  well  know,  the  yardstick 
of  equity  or  fairness  is — every  person  has  a  different  yardstick.  But 
the  analysis  that  we  have  conducted  which  tried  to  identify  those 
services,  which  compared  to  the  approaches  used  by  other  agencies, 
and  which  are  most  ordinarily  thought  of  as  services  for  which  you 
should  charge  fees,  that  we  could  develop  a  total  charge  per  year  in 
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the  order  of  some  $270  million  rather  than  the  $465  million  that  is 
currently  being  charged. 

The  difference  is  in  part  the  $30  million  that  Chairman  Selin  re- 
ferred to  as  those  that  he,  obviously,  can  see  are  being  charged  to 
utilities  for  services  not  rendered,  but  the  other  very  large  gap 
would  deal  with  questions  of  whether  overhead  dollars,  administra- 
tion costs,  training  costs  in  the  agency,  personnel  costs,  and  the 
cost  of  a  new  building  for  the  agency,  are  typically  thought  of  as 
equitable  charges  to  make  through  user  fees.  And  if  you  say  no, 
that  is,  that  one  does  not  ordinarily  charge  that,  you  would  cut 
almost  some  $200  million  out  of  that  total  now,  which  could  imply 
reduction  of  some  40  percent  rather  than  the  10  percent. 

Senator  Lieberman.  Sure. 

Dr.  Nagle? 

Dr.  Nagle.  I  guess  my  response  would  primarily  deal  with,  with 
all  respect  to  Chairman  Selin,  the  fact  that  the  medical  programs' 
budget  and  costs  and  personnel  have  actually  increased  and  the 
drastic  user  fee  costs  that  have  been  given  back  to  medical  licens- 
ees, we  believe,  despite  the  reductions  proposed  would  still  create 
such  significant  increases  that  they  would  impact  practices  like 
mine  has  seen. 

If  I  can't  pass  these  costs  along,  the  hospital  says  to  me,  okay, 
what  else  are  you  going  to  give  up  this  year?  And  I  have  very  little 
choice  except  to  either  live  with  the  equipment  that  I  have  another 
year  or  two,  or  to  reduce  the  number  of  technologists  dealing  with 
patients,  and  this  results  in  using  either  old  equipment  or  fewer 
technologists  to  deliver  the  care. 

To  me,  that  is  of  concern  either  way  because  it  runs  the  risk  of — 
if  I  have  the  demand  of  the  patients  on  the  one  hand  and  fewer 
technologists  or  older  equipment,  but,  yet,  still  expected  to  deliver 
the  highest  quality  of  services,  I  believe  that  isn't  to  the  benefit  of 
the  patient. 

I  guess  the  last  thing  would  be  to  ask — I  forgot  a  little  earlier — if 
our  written  testimony,  which  offered  a  number  of  other  points, 
could  be  introduced  into  the  record. 

Senator  Lieberman.  It  will  be.  The  written  testimony  of  all  the 
witnesses  will  be  included  in  the  record. 

Mr.  Alberts,  how  about  the  90  percent? 

Mr.  Alberts.  Mr.  Chairman,  any  reduction  in  the  percentage  of 
fees  collected  is  certainly  going  to  be  a  positive  step.  I  really  believe 
that  the  issue  of  equitableness  deals  more  with  services  provided 
and  being  commensurate  with  services  received,  and  it  would  be 
my  hope  that  because  we  do  pay  for  the  services  rendered  on  a  full 
cost  basis,  that  we  can  take  a  serious  look  at  evaluating  the  alloca- 
tion of  overhead  that  our  particular  group  of  licensees  are  paying 
for,  which  I  believe  is  perhaps  a  bit  larger  than  would  normally  be 
allocated. 

Senator  Lieberman.  Okay. 

Mr.  Ellis — and  I  know  you  were  here  and  heard  Chairman  Selin 
testify  about  the  extent  to  which  he's  tried  to  tighten  the  operation 
at  the  NRC — and  to  the  extent  to  which  in  some  ways  the  costs  of 
operating  and  maintaining  the  industry  have  gone  down  since 
1988,  your  testimony  reflects  a  concern  that  this  funding  mecha- 
nism, the  user  fee  system,  has  had  an  opposite  effect. 
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Do  you  want  to  react  at  all  to  the  Selin  testimony  on  this  point? 

Mr.  Ellis.  Yes,  sir,  I  think  I  would  take  greater  care — and  not  to 
suggest  that  I  see  a  direct  linkage  between  the  100  percent  user  fee 
and  certainly  any  phenomenon  of  laxity  on  the  part  of  the 
agency — I  clearly  accept  Chairman  Selin's  challenge  to  me  to  con- 
firm or  deny  that  the  process  of  the  industry  being  able  to  input 
information  into  the  agency  and  make  suggestions  is  as  strong  as 
he  would  suggest  that  it  is,  and,  obviously,  we  think  that's  very  im- 
portant for  good  government  that  it  be  so. 

We,  obviously,  don't  think  ourselves — and  I  suspect  that  he  may 
also  agree — that  that's  not  quite  the  same  thing  as  Congressional 
oversight  or  even  OMB  oversight,  and  I  think  that's  more  to  our 
point.  Oversight  is  important  or  the  Congress  would  not  provide 
agency  by  agency  oversight  when  general  revenues  are  called  upon, 
and,  therefore,  we  believe  that  it's  an  excellent  concept.  We,  as  an 
electric  utility,  undergo  Federal  oversight  and  State  oversight  of 
what  we  spend.  And,  although  I've  argued  many  times  on  the 
stand  that  we're  pretty  good  ourselves  and  that  we  don't  need  such 
harsh  oversight  from  the  outside,  I  think  we  all  know  that  it's  a 
very  important  part  of  the  process;  hence,  our  recommendation  for 
the  advisory  committee,  which  in  lieu  of  the  old  level  of  Congres- 
sional and  OMB  oversight  would  supply  such  independent  inputs 
into  the  budget  process. 

Senator  Lieberman.  How  about,  just  briefly,  the  Chairman's  con- 
cern about  the  oversight  committee.  We've  heard  from  others  as 
well  that  it  would  be  inappropriate  for  the  Commission  to  be  over- 
seen by  a  committee  a  majority  of  whose  members  were  from  the 
regulated  industry? 

Mr.  Ellis.  It  is  an  advisory  committee  and  not  an  oversight  com- 
mittee, and  I  think  I  need  to  make  that  clear  because  just  as  the 
NRC  today  encourages  input  from  companies  individually  and  even 
the  industry  as  organized  through  ANEC  and  otherwise,  his  invita- 
tion for  such  ideas  I  don't  think  is  thought  of  as  weakening  the 
ability  for  independent  regulation.  And  our  advisory  committee 
would  simply  raise  that  to  a  much  higher  level  of  intensity  with, 
frankly,  demands  on  the  part  of  Congress  that  certain  analyses  be 
conducted  and  that  they  be  conducted  in  a  certain  rigorous  way  in 
order  to  provide  the  kind  of  oversight  information  that  may  not  be 
as  easily  available  external  to  the  agency. 

Senator  Lieberman.  So  you  see  it  really  in  an  advisory  capacity 
and  not  as  a  board  of  directors,  or  not  with  a  veto  of  any  kind? 

Mr.  Ellis.  Well,  yes,  sir,  I  think  it's  fairly  clear  that  it's  not  a 
governance  role.  On  the  other  hand,  as  proposed,  it  would  have 
duties  imposed  upon  it  that  we  think  would  be  very  powerful  aids 
to  Congress  and  even  to  the  OMB  as  they  influence  the  expendi- 
tures of  the  agency. 

Senator  Lieberman.  Thank  you. 

And,  Dr.  Nagle,  as  you  probably  know,  the  NRC  Authorization 
Bill  that  this  Committee  hopefully  will  markup  some  time  in  April 
contains  a  provision  that  would  increase  the  civil  penalties  for  vio- 
lations of  NRC  regulations  by  medical  licensees. 

I  wanted  to  give  you  a  chance  to  comment  on  those  provisions. 

Dr.  Nagle.  Thank  you,  Mr.  Chairman. 
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As  a  physician,  that  amendment  speaks  to  safeguard  the  safety 
and  welfare  of  patients  from  injury  beyond  the  risks  inherent  in 
the  nuclear  medicine  procedures,  the  goal  is  very  admirable,  and 
we  support  the  goal.  We  clearly  believe  that  the  question  is  cor- 
rect— how  do  we  do  that? 

We  believe  a  proposed  answer  of  a  minimum  fine  to  physicians  of 
$20,000  for  therapy  misadministrations  is,  however,  the  wrong 
answer,  and  the  reason  we  believe  this  is,  number  one,  it's  puni- 
tive. It  is  only  after  the  fact,  after  the  patient  may  have  been  hurt 
or  misadministered. 

What  we  would  propose  instead  for  the  very  few  human  errors  or 
rare  bad  practitioner  of  nuclear  medicine  services  would  be  to  in- 
crease or  to  request  the  NRC  to  study  and  propose  an  increase  in 
the  standards  of  education  and  certification  required  of  nuclear 
medicine  practitioners.  That  would  be  proactive  in  preventing  the 
handful  of  bad  practitioners  from  committing  these  therapy  misad- 
ministrations. 

A  punitive  rule  that  is  now  proposed  would,  in  our  opinion,  not 
eliminate  the  human  error  part  of  the  therapy  misadministrations 
and  probably  would  not  discourage  the  rare  bad  practitioner,  but 
may  well  hurt  the  caring,  knowledgeable  nuclear  medicine  practi- 
tioner. 

In  addition,  the  consideration  of  Congress  could  be  given  to  en- 
hancing the  self-regulatory  powers  that  would  enable  nuclear  medi- 
cine professional  societies  to  police  itself.  When  we  talk  about  these 
issues  frequently  outside  of  the  situation  where  there  is  a  misad- 
ministration,  it  becomes  a  turf  issue — you  physicians  are  trying  to 
protect  your  area  of  medicine  and  not  let  others  practice  that  form. 
But  when  there  is  a  misadministration,  it's  why  didn't  you  and 
your  community  of  practitioners  do  something  about  that  bad  prac- 
titioner? 

That  is  why  we  believe  a  proactive  increase  in  education  stand- 
ards and  certification  would  be  far  more  beneficial  to  the  public 
and  patients  than  any  kind  of  punitive  measure  that  could  be  pro- 
posed. 

Thank  you. 

Senator  Lieberman.  Thank  you. 

I  think  it's  important  that  we  continue  to  communicate  on  some 
of  your  proactive  ideas  as  we  head  toward  the  markup. 

Mr.  Alberts,  I  was  going  to  ask  you  a  question  about  how  many 
licensees  have  terminated  since  the  NRC  fees  were  increased,  but 
you  pretty  much  answered  that  in  your  prepared  statement. 

Do  you  have  any  idea  about — and  I  may  have  missed  this — 
whether  there  have  been  any  new  licensees? 

Mr.  Alberts.  No,  sir,  not  in  our  Association.  There  have  been  no 
new  licensees. 

Senator  Lieberman.  Okay. 

And,  then,  finally,  there  has  been  a  suggestion  that  there  be  the 
creation  of  more  classes  of  small  business  by  the  NRC.  I  don't  know 
whether  you're  familiar  with  that,  but  I  wonder  if  you  are,  wheth- 
er you  think  that  would  improve  the  fairness  of  the  user  fee 
system? 

Mr.  Alberts.  I'm  not  familiar  with  the  entire  group  of  small 
businesses  affected,  but  within  our  class  of  source  material  licens- 
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ees,  there  is  certainly  room  for  another  category  of  uranium 
mining  firms,  which  are  simply  in  stand-by  and  are  not  producing 
and  are  not  affecting  the  environment  and  need  very  little  regula- 
tory oversight.  We  could  certainly  justify  and  accept  a  third  catego- 
ry of  licensees  in  that  group. 

Senator  Lieberman.  I  thank  the  three  of  you,  and  I  appreciate 
the  time  and  the  testimony,  and  I  think  you've  made  some  good 
points  here.  And  the  question  is  how  can  we  proceed  to  practically 
respond  to  them?  But  we  will  try. 

I'm  going  to  have  to  go  on  to  another  meeting  and  I'm  late  for  it, 
and  I  will  yield  the  gavel  to  my  distinguished  colleague  and  leave 
you  three  totally  at  his  mercy.  I  know  particularly  poor  Bill  Ellis 
from  Connecticut  thinks  I'm  abandoning  him  but 

Senator  Simpson.  You  haven't  seen  anything  yet. 

[Laughter.] 

Senator  Lieberman.  You're,  obviously,  in  good  and  thoughtful 
hands,  and  I  thank  Senator  Simpson,  and  I  look  forward  to  con- 
tinuing to  work  with  you. 

Senator  Simpson  [assuming  Chair].  Mr.  Chairman,  I  thank  you, 
and  while  you're  gone,  we  have  some  Committee  rules  that  we 
want  to  revise  and  amend,  and  we'll  go  ahead  with  that. 

Senator  Lieberman.  You  have  my  proxy. 

Senator  Simpson.  Thank  you  so  much. 

[Laughter.]  . 

Senator  Simpson.  Well,  I  do  regret  my  delay  in  getting  back, 
working  on  the  Competitiveness  Bill,  and  I  have  an  amendment 
coming  up.  I  do  appreciate  your  coming,  and  you.  Dale,  have  conie 
a  long  distance,  and  I  can  submit  some  of  these  questions  in  writ- 
ing. ,    . 

Is  this  the  last  portion  of  the  hearing?  It  is,  isn  t  it? 

So  let  me  ask  you  about  some  things  with  regard  to  real  life  in 
the  West  because  that  doesn't  get  told  out  here  sometimes.  And 
even  though  Chairman  Selin  was  good  enough  to  go  out  there  and 
he's  very  responsive  and  tours  his  jurisdiction  and  does  a  beautiful 
job  of  it,  the  NRC  was  closing  down  the  Denver  regional  office  to 
save  dollars  and  that  was  proven  to  be  the  issue.  Commissioner 
Selin  met  with  Wyoming  miners  and  the  Governor.  He  certainly 
made  every  effort  to  visit  with  all  affected  parties  and  others  in  the 
industry  and  assured  them  that  the  miners  would  be  actively  in- 
volved as  participants  in  the  transition. 

I  believe  that,  and  I  believe  that  he  believes  that.  But  I  don't  be- 
lieve that  took  place  because  I  think  apparently  the  regional  NRC 
had  a  totally  different  view  of  all  of  that  and  the  local  NRC  has 
been  totally  unresponsive  and  really  closed  to  industry  participa- 
tion at  any  level,  as  if  they  were  in  bed  with  the  enemy  or  some- 
thing. 

Tell  me  what  you  see  there. 

Mr.  Alberts.  Well,  Senator,  first  of  all,  I  quite  agree  that  Chair- 
man Selin  made  a  yeoman's  effort  last  May  to  come  to  Wyoming 
and  to  talk  to  us  and  met  with  the  licensees  to  discuss  the  transi- 
tion from  having  a  uranium  recovery  field  office  in  Denver,  to 
taking  those  licensing  and  oversight  responsibilities  back  here  to 
Washington  and  to  Arlington,  TX.  And  he  spent  a  day  with  us  in 
Wyoming  going  to  a  couple  of  our  uranium  mining  operations,  and 
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during  the  course  of  that  day,  I  think  he  came  to  a  new  under- 
standing of  the  uranium  mining  industry,  how  efficient  and  effec- 
tive we  are,  and  how  environmentally  sound  our  operations  are. 
And  he  came  away,  I  believe,  with  a  good  solid  understanding  of 
our  industry  and  agreed  to  try  to  implement  a  smooth  transition 
and  to  try  to  streamline  the  regulatory  process  for  us  thereby 
streamlining,  removing,  or  lessening  some  burden  on  our  operation. 

However,  it's  been  my  experience,  and,  in  fact  at  the  close  of  our 
meeting  in  Denver  with  Chairman  Selin,  he  agreed  to  appoint  a 
task  force  or  establish  a  task  force,  a  transition  team,  by  which  in- 
dustry would  be  allowed  to  participate  and  interact  with  the  NRC 
in  the  closing  of  the  Denver  office.  And  that  concept  was  widely  ac- 
cepted, and  I  was  appointed  to  that  group. 

But  it's  been  my  unfortunate  circumstance  to  believe  that  al- 
though we  have  met  with  the  transition  oversight  team,  as  it  was 
named,  I'm  sadly  disappointed  to  report  that  it  has  not  been  an 
interactive  process.  It  has  been  more  of  a  reactive  process.  The 
transition  oversight  team  makes  its  decisions  back  here,  and  then 
we  are  simply  told  in  Denver  how  things  are  going  to  be,  and  I'm 
sad  that  the  vision  and  the  understanding  that  Chairman  Selin 
came  away  with  was  not  embodied  or  implemented  in  that  transi- 
tion team. 

Senator  Simpson.  Do  you  think  that's  just  a  matter  of  perhaps 
personalities  or  is  that  the  mission  of  the  regional  people? 

Mr.  Alberts.  Well,  sir,  I'm  not  sure.  I  cannot  speculate  on  the 
reason  for  that  attitude.  I  just  know  that  we  have  not  been  includ- 
ed in  an  interactive  way  in  those  decisions,  and  they  greatly 
impact,  greatly  impact,  our  operations. 

Senator  Simpson.  Well,  I'm  going  to  follow  that  up.  I  think  that 
that  ought  to  be  done,  and  we  ought  to  have  what  was  promised.  I 
think  Commissioner  Selin  and  the  Commissioners  know  that  there 
can  be  a  little  more  reaction.  You  say  they're  reactive.  We'll  try  a 
little  of  that  from  here  just  to  see  that  the  door  is  open.  We're  not 
making  decisions  and  I  wouldn't  intrude  in  that,  but  I  can  under- 
stand closing  the  office,  but  where  did  it  go? 

Mr.  Alberts.  Well,  actually,  the  inspection  function  moved  to  Ar- 
lington, TX,  but  the  licensing  function  will  move  back  here  to 
headquarters. 

Senator  Simpson.  And  the  mining  takes  place  in  the  West  so 
that's  interesting. 

Mr.  Alberts.  Unfortunately,  Senator,  I  know  that  this  was  a 
budgetary  move  to  save  some  costs,  and  it  turns  out  they  saved 
four  FTEs.  And,  yet,  it's  frightening  to  the  licensees  who  had  a 
good  relationship  and  a  good  working  knowledge,  an  institutional 
knowledge,  in  the  Denver  office  and  now  it's  going  to  be  gone. 

Senator  Simpson.  That  is  difficult. 

Let  me  just  ask  you  and  then  I  have  a  question  for  each  of  the 
other  witnesses,  and  then  we'll  conclude. 

Chairman  Selin  testified  about  the  fees  dropping,  that  the  Com- 
mission had  been  responsive,  that  they  dropped  from  100,000  to 
58,000  yearly  since  1991,  I  believe  he  said. 

Is  this  a  tangible  decrease  or  what  is  the  workability  of  it?  Has  it 
shifted  from  one  place  to  another?  Where  did  it  go  in  regard  to 
fees? 
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Mr.  Alberts.  Well,  Senator,  the  fee  structure  has  certainly  not 
been  consistent.  In  1991  it  was  100,000,  in  1992  it  was  163,000,  and 
in  1993  it  was  58,000  for  Class  I  licensees. 

However,  I  would  submit — I  don't  have  all  the  data  at  my  finger- 
tips— but  I  would  submit  that  a  large  part  of  that  reduction  from 
1992  to  fiscal  year  1993  was  not  necessarily  a  reduction,  however, 
just  a  cost-shifting  because  we  do  pay  the  hourly  rate  of  $132  an 
hour  for  every  hour  that  the  NRC  spends  on  our  operation.  And  I 
think  if  the  analysis  was  conducted  that  we  would  find — I  know  it's 
been  my  experience — to  see  an  increase  in  our  part  170  fees.  The 
hours  billed,  the  time  required  to  process  certain  applications,  and 
so  on,  I  believe  has  increased  as  has  the  hourly  rate. 

So  I  think  there's  been  some  cost-shifting  from  part  171  to  170, 
and  it  has  not  necessarily  resulted  in  that  amount  of  reduction  as 
it  might  look  like  on  the  surface. 

Senator  Simpson.  Well,  that's  a  serious  enough  of  an  across-the- 
board  problem,  and  I  do  appreciate  your  coming  this  long  distance 
to  participate. 

Let  me  ask  a  question  of  Dr.  Ellis.  You  wouldn't  want  me  to  let 
you  off  the  hook  would  you?  You  wouldn't  come  all  this  way,  and 
the  Chairman  is  gone. 

[Laughter.] 

Mr.  Ellis.  No,  we  won't  do  it  that  way.  No,  sir. 

Senator  Simpson.  You  had  a  comment  that  increased  operation 
and  maintenance  costs  have  risen  7  percent,  and,  this  hearing  is 
big  focus  stuff  in  your  business  because,  as  we  go  into  the  shifting 
from  Non-Agreement  States  to  Agreement  States  and  around  the 
horn,  it  can  cause  you  to  focus.  But  these  maintenance  costs  have 
risen  7  percent  annually  and  a  large  part  of  these  costs  are,  quote, 
"Due  to  implementing  inefficient  processes  and  programs,"  un- 
quote, to  satisfy  requirements  from  the  Three-Mile  Island  accident. 

You  mentioned  drug  tests,  and  biannual  reports,  in  your  words, 
saying  that  those  were  inefficient  and  could  be  reduced.  I  have  felt 
that  drug  testing  is  a  good  idea  in  an  industry  that  is  that  safety 
sensitive. 

But  tell  me  swiftly  what  other  examples  of  such  inefficiencies, 
and  processes,  and  programs,  some  specifics,  and  any  information 
that  you  have  about  potential  cost  savings? 

Mr.  Ellis.  Yes,  Senator,  and  if  you  mean  cost  savings  affecting 
our  direct  costs  of  production,  I  think  generically  one  of  the  most 
significant  areas  involves  performance-based  requirements  for 
safety  improvements  in  a  great  many  areas  especially  in  trying  to 
react  very  rapidly  to  an  accident  such  as  a  Three-Mile  Island  acci- 
dent. 

We  find  ourselves  being  led  to  make  improvements  in  our  facili- 
ties or  in  our  training  programs  that  are  more  prescriptive  than 
they  are  based  on  improving  performance.  The  maintenance  rules 
that  are  developed  are  examples  of  this. 

For  example,  in  trying  to  see  to  it  that  a  diesel  generator  that's 
there  for  emergency  purposes  will  operate  within  a  few  seconds  of 
a  plant  shutdown,  we  are  led  to  inspect  that  diesel  every  few  hours 
or  every  few  days  rather  than  being  led  to  see  to  it  that  the  diesel 
simply  performs  according  to  certain  standards.  And,  of  course, 
that  concept  of  prescriptive  requirements  as  opposed  to  perform- 
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ance-based  requirements  multiplies  itself  into  hundreds  of  in- 
stances. 

The  agency  is  well  aware  of  this,  and  the  agency  does  put  a  great 
deal  of  effort  one  by  one  in  trying  to  make  improvements  in  that 
arena,  but  that  generically  I  think  is  one  of  the  best  examples  of 
the  kind  of  inefficiencies  that  I  am  referring  to  in  that  written  tes- 
timony. 

Senator  Simpson.  If  you  have  others,  you  might  share  that  with 
us  in  more  detail  at  some  later  time  for  the  record. 

And  then,  last,  doctor,  let  me  ask  you.  You've  stated  that  in  1992 
your  association  sent  a  petition  to  the  NRC  outlining  the  concerns 
that  you  expressed  and  offering  suggestions.  And  you  testified  or 
apparently  indicated  that  you  have  had  no  answer  to  your  petition, 
and  I  would  ask  do  you  believe  that  the  report  fairly  addressed  the 
concerns  that  your  association  raised  2  years  ago  or  could  this 
report  in  any  sense  be  fairly  described  as  an  answer? 

Dr.  Nagle.  No,  sir.  We  don't  believe  it  is  the  answer.  One  of  our 
biggest  concerns  is  that  new  programs  developed  at  the  NRC  have 
caused  increases  in  the  medical  licensing  budget  and  in  personnel. 

In  addition,  there  is  no  requirement  for  the  NRC  to  substantiate 
by  any  independent  scientific  body,  such  as  the  Institute  of  Medi- 
cine or  the  National  Academy  of  Science,  to  make  sure  that  rules 
that  proposes  to  govern  medical  licensees  will  in  fact  provide  for 
the  safety  and  patient  care  that  the  rules  are  intended  to  provide. 

So  we  don't  believe  that  their  answer  does  fully  give  us  the 
result  that  is  needed. 

Senator  Simpson.  Well,  I'm  sure  that  there  are  NRC  people 
present  or  who  will  see  this  record,  and  I  would  think  that  it  would 
be  important  to  you  that  they  respond  to  that  petition  then. 

Wouldn't  you  think  that  would  be  appropriate? 

Dr.  Nagle.  We  would  certainly  hope  so,  and  we  would  be  happy 
to  work  with  them. 

Senator  Simpson.  Well,  I  think  that  that  would  be  very  impor- 
tant. The  Chairman  might  even — and  I  wouldn't  speak  for  him  in 
anyway — but  I  think  that  we  would  think  that  a  response  should 
be  made  if  you  made  one,  and  I  would  hope  that  that  could  take 
place,  but  I  speak  for  myself.  So,  hopefully,  the  NRC  will  do  that. 

Well,  I  have  other  questions,  but  I  have  to  go  on  to  other  activi- 
ties; the  budget  issue  is  the  eternal  issue  here.  Offsets  won't  get  us 
there. 

There  is  such  an  irony  connected  with  this  entire  matter  when 
we're  talking  about  a  budget  of  five  hundred  and — what  is  it — $20 
million,  and  $45  million  of  it  with  regard  to  our  discussion  here, 
and  how  do  we  make  ends  meet?  And  as  we  continue  this  in  every 
agency  in  this  country,  we  will  never  get  these  budget  things 
solved  in  anyway  with  this  kind  of  minor  minutia  that  we  do  here, 
and  then  don't  deal  with  the  real  issues.  And  I'm  certainly  not 
speaking  for  the  Chairman  because  nobody  ever  gets  into  this  bed 
with  me,  but  when  you  have  a  country  that  gives  a  cost-of-living 
allowance  to  people  on  Social  Security,  which  is  22  billion  bucks, 
regardless  of  your  net  worth  or  your  income,  we  could  do  a  lot  of 
this  stuff.  And  when  you  bring  that  one  up,  you  had  better  bring 
your  cot  and  get  ready  to  move  out. 
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But  that's  where  we  are  in  the  country.  The  entitlement  pro- 
grams are  sucking  us  up,  and  we  know  what  they  are,  and  they  are 
billions,  and  billions,  and  billions  a  year.  And,  yet,  we  can't  stretch 
the  skin  over  the  drum  head  for  $45  million. 

So  that's  the  irony,  and  then,  of  course,  I've  been  here  too  long.  I 
remember  so  well  I  think  Jim  Curtis  was  the  staffer — Dan  may  re- 
member because  he's  been  here — but  I  remember  very  well  that 
the  NRC  opposed  the  original  Senate  bill  to  create  a  single  admin- 
istrator, which  I've  always  favored.  The  NRC  opposed  that  legisla- 
tion stating  that  the  creation  of  a  single  administrator  would  cause 
the  NRC  to  lose  its  independence  from  OMB  and  the  White  House 
from  the  constraints  imposed  by  OMB  and  the  White  House.  And, 
obviously,  I  don't  see  any  much  independence.  The  OMB  gave  them 
the  orders,  and  that  was  it. 

So  that  was  a — I  just  touched  upon  that  irony  as  to  how  that 
was.  It  seems  to  me  they've  already  lost  it,  and  the  White  House 
and  the  OMB  constraints  are  heavy. 

Well,  I  thank  you  and  appreciate  your  coming  a  long  distance, 
and  appreciate  your  participation.  It  helps  us  do  our  job,  and  we 
thank  you,  each  of  you,  very  much. 

Mr.  Ellis.  Thank  you. 

Dr.  Nagle.  Thank  you.  Senator. 

Mr.  Alberts.  Thank  you. 

Senator  Simpson.  The  hearing  is  concluded. 

[Whereupon,  at  4:33  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 

[Statements  submitted  for  the  record  follow:] 

Prepared  Statement  by  Ivan  Selin,  Chairman,  United  States  Nuclear 
Regulatory  Commission 

Mr.  Chairman  and  Members  of  the  Subcommittee,  we  are  pleased  to  appear 
before  you  to  discuss  the  fees  assessed  by  the  Nuclear  Regulatory  Commission  (NRC) 
to  its  licensees.  Accompanying  me  today  are  Commissioners  Rogers  and  Remick,  the 
NRC  Executive  Director  for  Operations  and  Chief  Financial  Officer,  and  the  Gener- 
al Counsel.  Commissioner  de  Planque  regrets  that  she  is  unable  to  be  here  today 
due  to  a  previous  commitment. 

Today,  we  will  discuss  the  results  of  our  fee  policy  review  which  we  sent  to  Con- 
gress on  February  23,  1994.  The  conclusions  and  recommendations  in  our  report  are 
in  response  to  the  directive  in  the  Energy  Policy  Act  of  1992,  that  NRC  review  our 
fee  pKjlicy  and  recommend  any  changes  needed  in  existing  law  to  prevent  placing  an 
unfair  burden  on  NRC  licensees. 

The  best  way  to  make  fees  less  burdensome  to  NRC  licensees  is  to  reduce  costs. 
We  are  doing  so.  For  example,  we  are  in  the  process  of  achieving  economies  through 
the  elimination  of  the  field  office  in  Denver,  CO,  and  the  consolidation  of  our  two 
smallest  regional  offices — Regions  IV  and  V.  We  are  tightening  our  financial  oper- 
ations by  increasing  the  effectiveness  and  efficiency  of  our  program  financing.  As  a 
result  of  our  initial  efforts,  we  recently  proposed,  and  Congress  has  approved,  a 
$12.7  million  rescission  to  the  original  appropriation  for  FY  1994.  This  $12.7  million 
one-time  savings  is  being  passed  along  to  licensees  in  the  form  of  reduced  FY  1994 
fees.  We  are  moving  to  make  our  regulatory  programs  more  efficient  wherever  we 
can  do  so  without  diminishing  their  effectiveness  in  protecting  the  public  health  and 
safety.  We  are  implementing  recommendations  from  the  NRC's  Regulatory  Review 
Group  that  call  for  changes  in  the  way  NRC  regulates  pwwer  reactors  to  reduce 
NRC  and  industry  costs.  The  staff,  as  part  of  its  more  complete  examination  of  the 
current  regulatory  framework,  has  also  started  to  review  licensee  requests  to  reduce 
costly  license-specific  regulatory  requirements  which  will  not  adversely  affect  the 
level  of  operational  safety.  Utility  officials  estimate  they  are  already  saving  millions 
of  dollars  in  operating  and  maintenance  costs  as  a  result  of  the  actions  NRC  has 
approved.  By  using  our  modified  Systematic  Assessment  of  License  Performance 
(SALP)  process  to  focus  relatively  more  of  our  inspection  resources  on  those  licens- 
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ees  whose  performances  are  in  greatest  need  of  improvement,  we  are  also  making 
more  efficient  use  of  our  inspection  and  licensing  resources.  We  are  evaluating  simi- 
lar improvements  that  can  be  applied  in  the  materials  licensing  area. 

But  the  question  remains  of  how  to  allocate  the  reduced  NRC  operating  costs  to 
licensees.  The  Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA-90)  increased  the 
proportion  of  the  budget  that  the  NRC  had  to  recover  through  fees  from  45  percent 
to  100  percent  (less  the  amount  appropriated  from  the  Nuclear  Waste  Fund).  This 
100  percent  recovery  requirement  initially  applied  to  FY  1991-1995,  but  was  ex- 
tended by  Congress  through  1998.  The  President's  FY  1995  budget  proposes  further 
extension  through  1999. 

We  would  like  to  note  that  we  have  been  successful  in  collecting  approximately 
100  percent  of  our  budget.  We  have  recovered  98  percent  or  more  of  our  budget  in 
each  of  the  last  3  years. 

Our  experience  in  implementing  the  100  percent  budget  recovery  provisions  of 
OBRA-90  has  confirmed  prior  expectations  that  our  licensees  would  become  much 
more  interested  in  the  NRC  budget,  now  that  they  are  required  to  pay  fees  equal  to 
the  full  amount  of  the  budget.  We  know  that  there  is  a  perception  by  some  that 
NRC  costs  are  not  scrutinized,  because  they  are  fully  recovered  through  fees.  We 
assure  you  that  this  is  not  the  case.  We  continue  to  determine  our  resource  needs 
carefully  and  still  are  subject  to  the  customary  in-depth  review  by  the  0MB  and 
Congress. 

In  developing  our  fee  policies  we  have  carefully  evaluated  hundreds  of  comments, 
suggesting  many  different  methods  and  policies  for  determining  fees,  as  well  as  a 
court  decision  which  directed  NRC  to  reconsider  some  of  its  fee  policies.  To  get  an 
independent  view  of  our  implementation  of  OBRA-90,  we  asked  the  Office  of  Inspec- 
tor General  to  review  certain  aspects  of  the  fee  program.  Their  findings  and  recom- 
mendations indicate  that  the  fee  policies  and  methods  used  represent  an  effective 
approach  to  a  very  difficult  subject,  given  the  legislative  constraints.  However,  they 
did  recommend  that  we  streamline  the  fee  process,  which  I  will  discuss  later.  We 
agree  that  our  methods  and  policies,  based  on  experience  and  public  comment,  have 
resulted  in  fees  that  are  fair  and  equitable  given  the  constraints  of  OBRA-90.  That 
is,  the  fees  have  a  reasonable  relationship  to  NRC's  regulatory  costs.  Within  these 
contexts,  there  are  other  methods  and  policies  that  might  be  economically  beneficial 
to  a  specific  licensee  or  group  of  licensees,  such  policies  would  likely  result  in  in- 
equities for  other  groups  of  licensees. 

However,  the  legislative  requirement  to  collect  100  percent  of  the  budget  does 
lead  to  policies  and  methods  which  NRC  licensees  perceive  as  not  fair  and  equitable. 
The  root  cause  of  this  situation  is  that  licensees  must  pay  100  percent  of  agency 
costs,  even  though  a  small  portion  of  agency  programs  do  not  benefit  licensees  di- 
rectly. I  would  now  like  to  summarize  the  report's  findings,  with  which  the  Commis- 
sion agrees,  with  especial  reference  to  how  the  recommendations  would  make  the 
fee  system  more  fair  and  equitable. 

Based  on  an  assessment  of  566  comments  received  on  the  NRC  fee  policy  review 
and  our  experience  during  the  past  3  years  in  implementing  OBRA-90,  two  major 
concerns  relating  to  the  fairness  and  equity  of  the  NRC  fees  have  been  identified  in 
the  report.  These  major  concerns  arise  from  the  difficulty  faced  by  the  NRC  in  im- 
plementing a  principle  summarized  by  one  commenter;  namely,  that  if  the  NRC  is 
to  be  funded  through  user  fees  rather  than  taxes,  then  "each  direct  beneficiary  of 
NRC's  activities — not  merely  its  'licensees' — should  contribute  to  an  extent  commen- 
surate with  the  benefits  it  receives." 

Two  types  of  activities  are  not  assessed  to  the  direct  beneficiary,  but  rather  to 
other  NRC  licensees.  They  are  activities  that  either  (1)  cannot  be  attributed  to  or 
associated  with  an  existing  NRC  licensee  or  class  of  licensees  or  (2)  can  be  attributed 
to  NRC  licensees  or  applicants  but  are  not  charged  to  them  owing  to  statutory  con- 
straints or  Commission  policy  decisions.  For  these  reasons,  the  legislative  require- 
ment to  collect  100  percent  of  the  budget  authority  through  fees  inherently  places 
an  unfair  burden  on  the  licensees. 

First,  there  are  activities  some  of  whose  beneficiaries  are  not  NRC  licensees,  and 
who  therefore  cannot  be  assessed  their  fair  share  of  the  fees.  These  activities  in- 
clude certain  international  activities  and  oversight  of  Agreement  States.  The  NRC 
budget  includes  certain  international  activities  that  are  not  directly  related  to  NRC 
applicants  or  licensees  but  are  of  benefit  to  U.S.  national  interests.  Examples  of 
international  activities  that  are  not  directly  related  to  NRC  applicants  and  licensees 
are  statutorily  required  consultations  with  Executive  Branch  agencies  on  export  ac- 
tivities within  their  jurisdiction;  assistance  to  countries  of  Central  and  Eastern 
Europe  and  the  New  Independent  States  of  the  former  Soviet  Union  that  provide 
little,  if  any,  direct  benefit  to  NRC's  regulatory  programs;  and  support  of  interna- 
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tional  safeguards  activities  related  to  nuclear  non-proliferation.  Please  note  that  we 
are  not  talking  about  those  international  activities,  such  as  cooperative  research, 
that  are  a  part  of  the  safety  and  safeguards  regulatory  program  for  NRC  licensees. 

Some  NRC  materials  licensees  believe  that  the  benefits  received  are  not  commen- 
surate with  the  NRC  fees  they  are  assessed.  On  the  basis  of  our  experience  adminis- 
tering the  annual  fees  for  the  materials  program  and  the  comments  received  on  the 
fee  policy  notice,  the  report  we  sent  to  Congress  concludes  that  there  is  merit  to  the 
claim  that  fees  are  not  commensurate  with  benefits.  The  NRC  materials  regulatory 
program  supports  both  NRC  and  Agreement  State  licensees.  However,  only  NRC  li- 
censees pay  fees  to  recover  the  cost  of  these  activities;  there  is  no  NRC  recovery  in 
the  Agreement  States.  The  NRC  performs  generic  regulatory  activities  for  nuclear 
materials  users  and  uranium  recovery  licensees.  These  activities  include  conducting 
research,  developing  regulations  and  guidance,  and  evaluating  operational  events. 
These  generic  activities  not  only  enable  NRC  to  regulate  its  approximately  7,000 
materials  and  uranium  recovery  licensees;  but  they  also  provide  the  regulatory 
basis  for  the  29  Agreement  States  to  regulate  their  approximately  16,000  materials 
licensees.  Under  OBRA-90,  the  NRC  cannot  charge  an  Agreement  State  or  its  li- 
censees an  annual  fee,  because  they  are  not  NRC  licensees.  Therefore,  only  about  30 
percent  (7,000  NRC  licensees  of  the  total  population  of  23,000)  of  all  materials  licens- 
ees can  be  legally  assessed  annual  charges  by  the  NRC  to  recover  the  cost  of  our 
generic  activities  which  support  both  NRC  and  Agreement  State  licensees.  Most  of 
the  licensees  in  Agreement  States  pay  fees  to  the  States,  but  most  of  these  fees  are 
lower  than  ours,  in  large  part  because  they  need  not  cover  their  share  of  NRC  ge- 
neric activities.  As  a  result,  part  of  the  costs  (about  $15  million  in  FY  1993  fees)  for 
these  generic  regulatory  activities  that  are  included  in  the  annual  fees  for  NRC  ma- 
terials and  uranium  recovery  licensees  could  be  considered  an  unfair  burden  on 
NRC  licensees. 

Second,  some  licensees  pay  the  costs  involving  NRC  regulatory  activities  for  other 
licensees  that  are  exempted  from  fees  by  law  or  by  Commission  policy.  These  are 
the  legislative  fee  exemption  for  Federal  agencies,  the  Commission  fee  exemption 
for  nonprofit  educational  institutions,  and  the  Commission  fee  reduction  for  small 
entities. 

The  fee  policy  report  evaluates  several  options  for  resolving  the  above  concerns 
involving  fairness  and  equity  of  the  NRC  fee  policies.  These  alternatives  would  free 
licensees  from  having  to  pay  for  NRC  budgeted  activities  that  do  not  directly  benefit 
them,  by  either  (1)  relaxing  the  requirement  to  collect  100  percent  of  the  budget  or 
(2)  expanding  the  fee  assessment  to  include  other  beneficiaries  of  NRC  activities. 
Based  on  an  evaluation  of  these  alternatives,  the  report  concludes  that  a  combina- 
tion of  these  alternatives  is  appropriate.  The  activities  and  amount  of  FY  1993  fees 
which  would  be  affected  are  shown  in  the  table  below. 

FY  1993  FEES 
($.  IN  MILLIONS) 


Activities  Whose  Beneficiaries  Are  Not  NRC  Licenses 

International* $8.4 

Agreement  State  Oversight 3.8 

NRC  Regulatory  Activities  that  Support  Agreement  States : 15.0 

Subtotal $27.2 

Legislative  Exemptions 

Federal  Agencies 5.7 

Commission  Policy  Exemptions 

Non-Profit  Educational  Institutions 7.1 

Small  Entity  Subsidy 5i 

Subtotal $12.5 

Total $45.4 

♦Includes  only  the  portion  of  NRC's  international  program  which  does  not  support  domestic  regulation. 

The  specific  modifications  to  existing  law  recommended  in  the  report  to  address 
these  activities  are: 
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(1)  Modify  OBRA-90  to  remove  from  the  fee  base  costs  for  certain  internation- 
al activities,  Agreerftent  State  oversight,  and  a  portion  of  the  cost  of  generic  reg- 
ulatory activities  that  supports  NRC  and  Agreement  States  material  licensees. 

(2)  Either  modify  OBRA-90  to  eliminate  from  the  fee  base  costs  for  services  to 
other  Federal  agencies,  or  modify  the  Atomic  Energy  Act  to  permit  NRC  to 
assess  application  and  other  fees  for  specific  services  rendered  to  all  Federal 
agencies. 

(3)  Remove  from  the  fee  costs  for  the  exempted  fees  for  nonprofit  educational 
institutions  and  the  amount  of  the  fee  reduction  for  small  entities. 

The  net  result  of  all  of  these  legislative  changes  to  OBRA-90  would  be  to  require 
NRC  to  recover  approximately  90  percent  of  its  budget  authority  through  the  assess- 
ment of  fees.  Using  the  FY  1993  budget  for  illustration,  this  would  mean  that  about 
$45  million  of  new  budget  authority  would  not  be  recovered  through  these  fees,  but 
from  the  Government's  general  revenues.  Obviously,  these  dollar  and  percentage 
amounts  are  illustrative  and  the  actual  amounts  for  any  fiscal  year  would  depend 
on  the  budget  for  the  activities  excluded  from  the  fee  base.  We  note  that  budgetary 
changes  that  would  result  from  implementing  these  changes  to  the  Omnibus  Budget 
Reconciliation  Act  are  not  included  in  the  FY  1995  President's  budget,  and  would  in 
turn  not  be  consistent  with  the  President's  Budget.  We  will  be  working  with  0MB 
to  address  the  budgetary  impacts  that  would  result  from  changes  to  OBRA-90,  in- 
cluding the  effect  on  spending  caps. 

In  addition  to  legislative  changes  intended  to  address  the  major  concerns  about 
fairness  and  equity  of  the  NRC  fee  schedules,  the  report  identifies  another  major 
concern  not  directly  related  to  fairness  and  equity.  This  concern  relates  to  the  effi- 
ciency and  complexity  of  the  fee  process. 

Both  the  report  which  we  sent  to  Congress  and  the  NRC's  Office  of  the  Inspector 
General's  review  of  the  fee  program  have  concluded  that  there  are  substantial  bene- 
fits to  be  gained  from  a  simpler  fee  structure  under  which  a  single  annual  fee  is 
assessed  for  most  of  the  budget.  These  benefits  include  efficiencies  and  easier  under- 
standing of  fees  by  the  licensees.  The  report  notes  that  such  an  approach  can  be 
implemented  without  creating  substantive  fairness  and  equity  problems,  since  under 
100  percent  budget  recovery  the  overall  service  for  which  the  licensees  are  paying  is 
the  total  regulation  of  licensees,  including  inspection,  research,  rulemaking,  license 
amendments,  etc.  To  accomplish  this,  OBRA-90  must  be  modified  to  eliminate  the 
requirement  for  NRC  to  assess  fees  in  accordance  with  the  Independent  Offices  Ap- 
propriation Act,  as  defined  in  our  Part  170  regulations.  We  estimate  that  this 
change  would  reduce  NRC  costs  by  approximately  $1.2  million. 

The  Commission  is  also  taking  the  following  actions  to  improve  its  fee  policies: 

•  The  Commission  will  prorate  the  annual  fee  if  a  licensee's  operating  au- 
thority is  removed  from  the  license  during  the  fiscal  year,  as  well  as  assess  a 
prorated  annual  fee  to  those  licensees  who  are  issued  a  new  license  during  the 
fiscal  year. 

•  In  response  to  a  petition,  the  Commission  had  reinstated  the  exemption  for 
nonprofit  educational  institutions  to  eliminate  the  major  concerns  about  the 
impact  of  fees  on  those  institutions. 

•  The  Commission  is  reevaluating  its  small  entity  size  standards  and  is  con- 
sidering adopting  recently  proposed  Small  Business  Administration  standards 
which  would  increase  the  number  of  licensees  eligible  for  reduced  fees  and 
create  different  standards  for  manufacturing  and  service  industries.  This  would 
mitigate  concerns  expressed  by  NRC  licensees  regarding  their  inability  to  qual- 
ify as  small  entities  under  current  NRC  size  standards. 

•  We  are  continuing  to  explore  means  for  minimizing  large  year-to-year  fluc- 
tuations in  licensee  fees  and  to  more  fully  explain  changes  in  fees.  This  includes 
using  improved  cost  accounting  techniques  and  continually  examining  the 
structure  of  the  fees  to  make  sure  that  any  large  increases  are  justified. 

In  conclusion,  the  Commission  is  monitoring  and  controlling  its  operating  costs 
which  are  being  recovered  through  fees.  We  believe  that  our  fee  policies  have 
evolved  to  a  point  where  further  improvement  cannot  be  made  without  legislation. 
To  make  the  next  increment  of  improvement,  the  conclusions  and  recommendations 
in  the  fee  policy  review  report  to  Congress  should  be  implemented.  Absent  the  rec- 
ommended changes  to  the  existing  legislation  that  would  give  NRC  more  flexibility, 
the  complex  fee  process  by  which  we  recover  approximately  100  percent  of  our 
budget  authority  cannot  be  substantially  improved.  The  Commission  for  this  reason 
believes  that  to  address  effectively  all  the  identified  concerns  about  fairness  and 
equity,  relatively  minor  modifications  to  OBRA-90  as  it  affects  NRC,  are  necessary. 
Such  modifications  would  reduce  the  amount  of  the  budget  collected  through  fees 
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from  100  percent  to  about  90  percent  by  deleting  the  cost  for  specific  activities  from 
the  fee  base.  We  are  aware  that  further  work  is  required  to  address  the  budgetary 
impacts  resulting  from  modifying  OBRA-90,  as  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (P.L.  103-66).  The  Commission  is  considering  what  next 
steps  are  appropriate. 

The  Commission  also  supports  modifying  OBRA-90  to  give  us  the  flexibility  to 
create  a  simpler  fee  structure  that  would  benefit  both  NRC  and  its  licensees,  while 
still  providing  an  adequate  framework  to  create  fair  and  equitable  fees  for  the  vari- 
ous classes  of  licensees.  Such  a  change  would  not  affect  the  revenues  generated  by 
fees. 

The  Commission  appreciates  the  opportunity  to  appear  before  the  Committee  and 
provide  our  views  on  this  important  and  controversial  matter. 


40 


a: 
O 

X 
H 

< 

I- 
LU 
O 
G 

D 

m 
o 

DC 


:5i 


Q 

Q 

Q 

f*^ 

CO 

C\J 

in 

t» 

41 


NRC  BUDGET  AUTHORITY                        | 

Year 

Budget  Authority 

1984  Constant  Dollars 

1984 

466 

466 

1985 

444 

429 

1986 

400 

377 

1987 

401 

365 

1988 

393 

343 

1989 

420 

347 

1990 

439 

353 

1991 

465 

361 

1992 

513 

385 

1993 

540 

395 

1994* 

535 

381 

1995 

547 

378 

*1994  reflects  a  $12.7  million  rescission 
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NRC  STAFFING 

Year 

Staff 

1984 

3416 

1985 

3491 

1986 

3491 

1987 

3369 

1988 

3250 

1989 

3180 

1990 

3195 

1991 

3240 

1992 

3335 

1993 

3343 

1994 

3293 

1995 

3218 

» 


44 

Prepared  Statement  of  William  B.  Ellis,  Chairman,  Northeast  Utilities 

Mr.  Chairman,  members  of  the  Subcommittee,  I  am  William  B.  Ellis,  Chairman  of 
the  Board  of  Northeast  Utilities.  I  am  testifying  today  on  behalf  of  the  American 
Nuclear  Energy  Council  (ANEC).  ANEC  represents  more  than  100  companies  with 
an  interest  in  nuclear  energy,  including  investor,  public  and  cooperatively-owned 
nuclear  utilities,  manufacturers,  architect-engineers,  nuclear  waste  management, 
and  other  firms  engaged  in  the  nuclear  fuel  cycle. 

On  behalf  of  the  nuclear  energy  industry  and  the  ratepayers  of  all  nuclear  energy 
utilities,  especially  those  in  New  England,  I  want  to  thank  you  for  holding  today's 
hearing  to  address  the  ongoing  controversies  surrounding  the  NRC's  current  user 
fee  policy.  Testimony  on  NRC  user  fees  is  not  likely  to  make  the  lead  story  on  any 
of  the  networks  or  the  front  page  of  any  newspaper.  It  is  a  complicated,  nuts  and 
bolts  issue  offering  no  easy  solutions.  But  the  issue  is  important,  involving  questions 
of  government  efficiency,  industrial  competitiveness,  and  even  basic  fairness.  You 
and  your  colleagues  are  to  be  commended  for  agreeing  to  address  these  questions. 
Your  willingness  to  do  so  speaks  well  both  of  this  Subcommittee  and  of  the  Con- 
gress. 

My  testimony  today  will  focus  on  three  main  points  to  support  the  nuclear  indus- 
try's plea  for  a  more  equitable  NRC  user  fee  policy. 

First,  and  most  importantly,  we  believe  that  licensees  should  only  have  to  pay  for 
the  actual  services  rendered.  In  any  case,  licensees  should  not  be  required  to  pay  for 
services  not  provided.  While  the  fee  reduction  proposed  by  the  NRC  is  commenda- 
ble, we  believe  further  reductions  are  warranted.  Second,  it  is  our  belief  that  a 
mechanism  should  be  established  to  provide  a  more  effective  means  of  oversight  of 
the  agency's  budget.  Third,  the  industry  believes  that  the  agency's  current  structure 
should  be  examined  to  ensure  that  the  NRC  has  maximum  flexibility  to  organize  in 
the  most  efficient  and  cost-effective  manner. 

There  is  no  other  industry  that  bears  the  burden  that  the  nuclear  energy  industry 
currently  does  for  services  typically  rendered  by  the  Government  in  the  develop- 
ment and  implementation  of  health  and  safety  regulations  for  the  benefit  of  the 
general  public.  For  example,  neither  the  FAA,  FDA  nor  the  EPA  is  financed  by  user 
fees.  One  could  justifiably  argue  that  they  too  provide  a  similar  type  of  public 
health  and  safety  protection  as  does  the  NRC.  Nevertheless,  NRC  licensee  fees  have 
risen  dramatically  and  unfairly  during  the  past  several  years.  The  impact  of  NRC 
user  fees  on  New  England's  ratepayers  is  comparatively  twice  the  national  ratepay- 
er impact  since  New  England  generates  approximately  40  percent  of  its  electricity 
from  nuclear  power  versus  approximately  20  percent  nationally. 

REINVENTING  INDUSTRY 

Before  discussing  the  equity  of  the  NRC's  current  user  fee  policy  and  our  recom- 
mendations on  the  steps  that  might  be  taken  to  address  these  concerns,  I  believe  it 
is  important  by  way  of  brief  background,  for  the  Committee  to  understand  the  con- 
text of  our  concerns  and  the  reason  that  the  user  fee  issue  is  so  important  to  the 
nuclear  energy  industry. 

Electric  utilities  are  facing  an  array  of  new  challenges  as  a  result  of  recent 
changes  in  statutory  and  regulatory  framework  governing  the  electricity  supply 
market.  In  an  unprecedented  way,  utilities  face  the  challenge  to  be  more  competi- 
tive in  all  phases  of  operation.  Consequently  the  electric  utility  industry  is  today 
scrutinizing  every  aspect  of  its  operations  to  ensure  that  these  operations  are  con- 
ducted in  the  most  efficient,  cost-effective  manner  possible. 

This  is  an  effort  that  is  particularly  important  for  the  nuclear  power  industry. 
Until  the  early  1980s,  nuclear  plants  generated  electricity  less  expensively  than  oil, 
coal,  or  natural  gas  powered  facilities.  But  that  cost  advantage  eroded  over  the 
decade.  By  1987,  average  production  costs  for  nuclear  plants,  excluding  fuel  costs, 
exceeded  those  of  coal-fired  plants  for  the  first  time.  Fortunately,  total  nuclear  pro- 
duction costs  remain  competitive  since  nuclear  fuel  costs  are  far  below  the  cost  to 
burn  the  energy  equivalent  amount  of  coal. 

The  major  reason  for  rising  production  costs  was  the  ever-increasing  costs  of  oper- 
ating and  maintaining  (O&M)  facilities.  For  the  previous  decade,  the  average  O&M 
costs  in  the  nuclear  industry  rose  7  percent  annually  (adjusted  for  inflation).  Many 
of  these  extra  costs  came  as  a  result  of  increased  regulatory  requirements  in  the 
form  of  training  and  plant  modifications  that  were  needed  to  improve  the  level  of 
safe  operation  in  the  wake  of  the  Three  Mile  Island  accident  of  1979.  But  many 
more  were  due  to  implementing  inefficient  processes  and  programs  to  satisfy  those 
requirements. 
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There  are  several  steps  that  the  industry  has  taken  to  address  this  situation.  We 
have  re-examined  the  way  that  we  respond  to  NRC  regulatory  requirements  to 
ensure  that  we  do  so  in  the  most  etficient  manner  possible,  while  being  ever  mind- 
ful of  our  obligation  to  protect  the  health  and  safety  of  the  public.  In  this  regard,  we 
have  encouraged  the  NRC  to  adopt  "performance  based"  regulatory  solutions,  giving 
the  utilities  maximum  flexibility  in  how  to  meet  the  NEC's  expectations.  Beyond 
this,  we  and  the  NRC  have  identified  regulatory  requirements  that  have  been  estab- 
lished over  the  years  that  provide  little  if  any  safety  benefit,  but  add  significantly  to 
our  costs.  For  example,  submitting  certain  required  reports  once  a  year,  rather  than 
twice,  or  reducing  the  frequency  of  random  drug  tests  are  two  examples  of  the  many 
regulatory  changes  that,  taken  together,  can  reduce  our  regulatory  burden  by  mil- 
lions of  dollars  per  year. 

These  industry  efforts  have  begun  to  show  dividends.  In  February,  the  independ- 
ent industry  newsletter  Nucleonics  Week  released  its  survey  of  world  nuclear 
energy  plant  efficiency.  The  report  found  that  in  1993,  U.S.  nuclear  energy  plants 
generated  electricity  more  efficiently  than  ever  before  and  that  the  U.S.  had  more 
plants  than  any  other  country  on  the  list  of  the  world's  most  efficient.  U.S.  nuclear 
energy  plants  last  year  set  a  record  for  average  capacity  factor — the  measure  of 
actual  power  output  against  total  possible  output.  Contrary  to  previous  years,  U.S. 
plants  surpassed  the  world  average  capacity  factor.  In  fact,  15  U.S.  plants  achieved 
capacity  factors  of  90  percent  or  higher.  U.S.  nuclear  energy  plants  also  excelled  in 
total  power  production,  by  generating  nearly  21  percent  of  domestic  electricity 
needs. 

So  far,  success  in  meeting  the  new  competitive  environment  has  been  achieved  on 
an  ad-hoc  utility-lay-utility  basis.  To  build  on  these  successes,  and  to  ensure  that  we 
achieve  efficiencies  on  an  industry-wide  basis,  the  nuclear  utility  industry  has  un- 
dertaken to  implement  a  new  Strategic  Plan  for  Improved  Economic  Performance. 
The  plan  sets  out  a  basic  framework  within  which  utility  managers  can  develop  new 
techniques  to  improve  productivity  and  efficiency  without,  in  any  way,  compromis- 
ing public  health  and  safety.  The  plan  includes  strategies  for  cooperation  and  co- 
ordination to  ensure  the  most  efficient  use  of  industry  resources,  including  both 
human  and  technical  resources;  development  of  standard  industry  practices  in  such 
areas  as  procurement  and  training;  and  implementation  of  proven  technologies  and 
operational  design  improvements  to  increase  plant  reliability,  productivity,  and 
thermal  efficiency. 

In  some  respects,  the  industry's  strategic  plan  parallels  the  Clinton  Administra- 
tion's well  publicized  initiative  to  "Reinvent  Government."  The  National  Perform- 
ance Review,  in  its  goal  of  making  a  government  that  "works  better  and  costs  less," 
calls  for  eliminating  red  tape,  reorienting  processes  to  better  serve  customers,  elirni- 
nating  programs  that  are  no  longer  needed,  and  reengineering  needed  programs  in 
order  to  cut  costs. 

The  industry  has  been  gratified  that  its  efforts  are  being  positively  reviewed  by 
the  NRC  and  is  encouraged  that  the  agency  is  giving  serious  consideration  to  those 
actions  that  it  can  take  to  further  the  broader  Administration  effort.  To  the  agen- 
cy's credit,  the  Commissioners  and  staff  of  the  NRC  have  worked  diligently  toward 
the  goal  of  a  more  efficient,  effective  regulatory  process. 

In  early  1993,  the  NRC  established  the  Regulatory  Review  Group  (RRG)  to  con- 
duct a  thorough  review  of  power  reactor  regulations  and  related  processes,  pro- 
grams, and  practices.  In  August,  the  RRG  issued  a  series  of  recommendations  de- 
signed to  reduce  industry  and  NRC  staff  costs  without,  in  any  way,  adversely  affect- 
ing the  level  of  safe  operation  at  our  plants,  including  expanded  use  of  probabilistic 
risk  assessment  in  establishing  regulatory  requirements,  greater  reliance  on  per- 
formance-based regulations,  and  relief  from  regulatory  requirements  that  add  little 
to  safety. 

For  the  record,  it  should  be  noted  that  evidence  compiled  from  industry  experi- 
ence suggests  that  efficient  operation  and  safety  can  go  hand  in  hand.  Historically, 
many  nuclear  power  plants  that  have  been  low  production  cost  leaders,  also  have 
had  concurrent  high  reliability  and  safety  performance.  We  know  from  much  expe- 
rience that  low  production  costs  and  highly  reliable  operation  can  be  achieved  while 
simultaneously  improving  public  health  and  safety. 

USER  FEES 

To  a  significant  degree,  the  success  of  the  industry's  ultimate  competitiveness  will 
be  determined  by  the  NRC's  overall  approach  to  regulation,  including,  among  many 
other  things,  how  it  deals  with  its  own  cost  of  operations — all  of  which  are  support- 
ed by  user  fees.  Since  the  inception  of  100  percent  user  fees  in  1990,  user  fees  have 
more  than  tripled  for  nuclear  power  plants  with  an  associated  increase  in  produc- 


46 

tion  costs.  Nuclear  utilities,  and  therefore,  ratepayers  now  shoulder  nearly  85  per- 
cent of  the  cost  of  all  NRC  activities.  The  total  annual  cost  to  ratepayers  in  FY  1993 
was  more  than  $465  million  of  the  total  annual  NRC  budget  of  $548  million. 

Unfortunately,  the  user  fees  paid  annually  by  ratepayers  are  not  always  commen- 
surate with  the  level  of  actual  services  rendered,  despite  language  in  the  1990  Omni- 
bus Budget  Reconciliation  Act  (OBRA)  stating  that  fees  and  costs  of  service  should 
be  "reasonably  related."  Ratepayers  currently  shoulder  nearly  the  entire  cost  for 
such  activities  as  administration  and  human  resources  programs,  the  cost  for  con- 
struction of  a  new  NRC  headquarters  building,  a  new  agency  computer  system, 
agency  personnel  and  training  programs,  international  activities,  and  a  myriad  of 
other  overhead  costs  common  to  all  government  bureaucracies. 

An  industry  study  has  shown  that  if  fees  were  reduced  to  account  for  these  over- 
head costs,  and  industry  was  held  accountable  only  for  those  costs  directly  related  to 
regulation,  user  fees  would  amount  to  approximately  $270  million  in  FY  1994,  or 
approximately  half  of  what  is  charged  to  ratepayers. 

On  March  1,  the  NRC  transmitted  to  Congress  its  "Report  to  Congress  on  the  U.S. 
Nuclear  Regulatory  Commission's  Licensee  Fee  Policy  Review  as  Required  by  the 
Energy  Policy  Act  of  1992."  This  report  details  only  the  most  egregious  problems 
citing  the  instances  where  nuclear  power  plant  ratepayers  are  required  to  pay  for 
programs  unrelated  to  the  regulation  of  these  facilities  by  the  NRC.  The  report  goes 
on  to  suggest  several  recommendations  for  legislative  action  that  would  inject  a 
larger  measure  of  fairness  into  the  current  fee  structure. 

The  study  found  that  at  a  minimum,  utilities  currently  pay  $28.4  million  annually 
in  fees  to  support  NRC  activities  which  provide  them  no  direct  benefit.  Moreover, 
the  study  shows  that  since  the  inception  of  100  percent  user  fees  in  1990,  the  NRC 
has  found  utilities  to  be  a  convenient  place  to  turn  when  the  agency  could  not 
charge,  or  elected  not  to  charge,  the  licensed  entity  that  causes  the  expense  to  be 
incurred.  For  example,  utility  ratepayers  have  paid  over  $15  million  for  support  of 
DOD,  DOE,  and  NASA. 

The  agency  identified  two  principal  types  of  NRC  activities  unrelated  to  the  regu- 
lation of  nuclear  power  plants  whose  costs  are  nevertheless  assessed  to  utilities  and 
ultimately  to  ratepayers  instead  of  other  licensed  entities.  Broadly  stated,  these  are 
activities  that  either,  (1)  cannot  be  attributed  to  or  associated  with  an  existing  NRC 
licensee  or  class  of  licensees,  or  (2)  can  be  attributed  to  particular  non-utility  NRC 
licensees  or  applicants  but  are  not  charged  to  them  because  of  statutory  constraints 
or  policy  decisions. 

Under  the  first  category,  the  staff  identified  two  programs  for  which  fees  are  as- 
sessed to  utility  licensees,  even  though  there  is  no  direct  connection  between  these 
activities  and  reactor  licenses.  These  include: 

•  NRC  statutorily  required  consultations  with  Executive  Branch  agencies  on 
export  activities;  assistance  to  countries  or  international  organizations  and  sup- 
port of  international  safeguards  activities  related  to  nuclear  nonproliferation; 
and 

•  NRC  oversight  of  its  Agreement  States  program. 

For  FY  1993,  NRC  user  fees  for  the  two  activities  described  above  totalled  $12.2 
million.  Of  this  amount,  $11.5  million  was  assessed  to  power  reactors  and  $.7  million 
to  other  licensees.  To  address  this  concern,  the  NRC  has  recommended  that  the  ex- 
penses be  removed  from  the  fee  base  through  an  amendment  to  the  1990  Omnibus 
Budget  Reconciliation  Act.  The  industry  supports  this  recommendation. 

The  NRC  also  identified  three  activities  of  the  second  type,  those  for  which  NRC 
costs  can  be  specifically  attributed  to  licensees  or  other  organizations,  but  for  which 
no  fees  are  assessed  because  of  legislative  constraints  due  to  the  Independent  Offices 
Appropriations  Act  or  Commission  policy  decisions.  These  include: 

•  Federal  agencies  involved  in  the  handling  or  processing  of  nuclear  materi- 
als; 

•  Nonprofit  educational  institutions;  and 

•  Small  business  (partial  exemption). 

The  amount  of  fees  that  would  be  assessed  if  these  statutory  and  policy  restric- 
tions were  removed  totalled  $18.2  million  in  FY  1993.  Of  this  amount,  $16.9  million 
was  absorbed  by  power  reactors  and  $1.3  million  by  other  licensees.  To  address  this 
concern,  the  NRC  has  also  recommended  that  these  expenses  be  removed  from  the 
fee  base  through  an  amendment  to  the  1990  Omnibus  Budget  Reconciliation  Act. 
The  industry  supports  this  recommendation. 

To  avoid  any  misunderstanding,  Mr.  Chairman,  let  me  repeat  what  I  said  earlier: 
The  staff  presentation  identified  $28.4  million  paid  ultimately  by  utility  ratepayers 
strictly  for  activities  which  provide  no  direct  benefit  to  the  nuclear  utilities. 
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Mr.  Chairman,  the  nuclear  energy  industry  understands  the  fact  that  politics  and 
budget  realities  probably  preclude  a  fundamental  restructuring  of  the  fee  policy 
based  strictly  on  "fees  for  services"  at  this  time.  This  is  not  to  suggest  that  we,  m 
any  way,  agree  with  or  endorse  the  current  user  fee  policy.  But,  at  a  minimum,  we 
believe  it  is  incumbent  on  all  sectors  of  the  Federal  Government  to  ensure  that  user 
fee  policies  are  at  least  free  of  the  more  egregious  inequities. 

Therefore,  it  is  time  to  institute  a  fee  system  which  does  not  penalize  the  ratepay- 
ers of  nuclear  energy  utilities.  As  you  prepare  for  full  committee  markup  of  S.  1162, 
your  bill  authorizing  appropriations  for  the  NRC  for  the  next  2  fiscal  years,  the  in- 
dustry endorses  and  would  strongly  urge  you  to  support  the  NRC  recommended 
amendments  to  the  Atomic  Energy  Act  and  the  Omnibus  Budget  Reconciliation  Act 
of  1990  that  would  result  in  a  more  equitable  assessment  of  fees  based  on  services 
provided.  We  believe  that  the  adoption  of  such  changes  would  institute  a  measure  of 
fairness  that  is  lacking  in  the  current  system. 

NRC  BUDGET  CONSIDERATIONS 

Taken  together,  the  staff  fee  study  and  the  NRC's  response  to  President  Clinton's 
"Reinventing  Government"  initiative,  represent  an  excellent  step  toward  a  more  ef- 
ficient, effective,  and  fair  regulatory  environment  for  the  nuclear  energy  industry. 
But  there  is  another  area  which  continues  to  be  a  great  concern  to  the  industry. 

Industry  has  long  argued  that  the  inception  of  100  percent  cost  recovery  through 
fees  has  significantly  weakened  incentives  for  controlling  annual  costs.  In  effect,  as 
the  NRC's  budget  goes  up  user  fees  go  up  to  cover  these  costs,  without  the  kind  of 
scrutiny  that  used  to  accompany  the  process  prior  to  institution  of  100  percent  user 
fee  recovery.  Because  the  NRC  no  longer  competes  with  other  executive  agencies  for 
access  to  the  government's  general  revenues,  attention  in  Congress  and  in  the  Office 
of  Management  and  Budget  unfortunately  is  not  nearly  as  focused  on  maximizing 
budget  savings.  Absent  such  external,  independent  oversight  of  an  agency's  budget- 
ing process,  budget  savings  are  not  likely  to  be  realized.  That  is  as  true  for  the  NRC 
as  it  is  for  any  agency. 

The  industry  believes  that  the  existing  100  percent  user  fee  requirement  leads  to 
a  situation  where  the  agency's  budget  receives  less  rigorous  scrutiny  than  perhaps 
v/ould  otherwise  be  the  case,  regardless  of  the  best  intentions  of  those  charged  with 
controlling  costs.  In  fact,  statistics  compiled  by  your  own  committee  staff  show  that 
since  1990,  the  NRC  budget  has  grown  by  more  than  23  percent  in  nominal  dollar 

terms.  ,     ,,      • 

Congressional  oversight  of  the  NRC  budget  has  also  been  reduced  markedly  since 
the  inception  of  100  percent  user  fees.  The  House  Natural  Resources  Committee 
stopped  holding  annual  NRC  budget  oversight  hearings  2  years  ago.  The  House 
Energy  and  Commerce  Committee  stopped  2  years  before  that.  Most  budget  over- 
sight is  now  confined  to  abbreviated  sessions  before  the  Appropriations  subcommit- 
tees. , 

One  source  of  oversight  of  NRC  activities  now  comes  from  the  agency  s  Office  of 
Inspector  General,  and  the  news  from  there  is  not  good.  In  the  past  few  years,  sever- 
al reports  from  the  IG  have  documented  problems  with  the  internal  management 
controls  of  the  NRC.  The  total  cost  of  these  control  deficiencies,  according  to  the  IG, 
is  in  the  tens  of  millions  of  dollars.  A  summary  of  these  reports  is  available  in  a 
report  from  the  IG  titled,  "Overview  Report  on  Internal  Management  Control 
Breakdowns,"  dated  March  17,  1993. 

It  should  be  noted  that  Chairman  Selin,  the  other  Commissioners,  and  the  staff 
are  working  to  correct  the  problems  identified  by  the  IG,  and  they  will  hopefully  be 
successful.  The  truth  remains,  however,  that  there  is  cuirently  a  lack  of  an  external 
independent  or  institutionalized  mechanism  that  provides  a  comprehensive  and  in- 
dependent analysis  of  the  NRC  budget. 

To  address  this  concern,  we  have  already  suggested  that  a  process  be  instituted  to 
return  a  measure  of  intense  scrutiny  to  the  agency's  budget. 

As  you  will  recall,  Mr.  Chairman,  prior  to  your  October  markup  of  the  pending 
bill,  the  nuclear  industry  circulated  a  proposal  to  create  an  Advisory  Committee  on 
Regulatory  Cost.  In  addition  to  reviewing  NRC  programs  and  budgets  to  ensure 
their  cost-effectiveness,  the  Advisory  Committee  would,  for  the  first  time,  institute 
an  effective  means  for  licensees  to  have  input  into  the  NRC  budget  process. 

The  Advisory  Committee  would  be  empowered  to  review  all  non-classified  materi- 
al related  to  the  preparation,  implementation  and  execution  of  the  NRC  budget  and 
report  to  Congress  on  those  activities  that:  are  reasonable  and  necessary  to  ensure 
adequate  protection  of  public  health  and  safety;  are  cost  effective  in  relation  to  the 
actual  level  of  risk;  and  duplicate,  in  whole  or  in  part,  activities  (especially  research) 
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conducted  by  other  agencies  of  the  Federal  Government  (i.e.,  DOE)  or  the  private 
sector  (i.e.,  EPRI). 

It  is  our  behef  that  the  insights  of  the  proposed  Advisory  Committee  would  give 
Congress  a  new  and  helpful  tool  for  more  effective  oversight.  Quite  separate  from 
the  IG's  Office,  which  is  focused  on  the  investigation  of  waste,  fraud  and  abuse,  the 
Advisory  Committee  would  focus  on  those  activities  that  would  ensure  efficient  and 
GfTcctivG  sGrvicG. 

In  addition  to  our  recommendation  to  establish  an  Advisory  Committee,  we  also 
believe  that  additional  flexibility  with  regard  to  the  organization  of  the  agency 
should  be  considered.  As  you  know,  the  Energy  Reorganization  Act  of  1974  requires 
the  NEC  to  be  organized  in  a  very  specific  way— the  offices  of  Nuclear  Reactor  Reg- 
ulation, Nuclear  Materials  Safety  and  Safeguards  and  Nuclear  Regulatory  Research 
are  all  required  by  statute.  Congress  is  thus  required  to  become  involved  in  the  de- 
tails of  NRC's  organizational  structure  if  the  agency  is  to  evolve  along  with  indus- 
try. Where  other  regulatory  agencies  are  assigned  policy  and  program  objectives  in 
their  enabling  statutes,  freeing  them  to  organize  and  reorganize  themselves  accord- 
ing to  need,  the  NRC  is  assigned  a  specific  structure  by  statute.  In  the  view  of  the 
industry,  the  time  may  have  come  to  allow  the  NRC  the  flexibility  it  needs  to  orga- 
nize itself  in  a  way  that  allows  maximum  efficiency  in  operations.  An  amendment 
eliminating  the  current  statutory  structure,  focused  on  the  organization  of  the  stat- 
utory program  offices,  could  give  the  agency  maximum  flexibility  to  organize  in  the 
most  efficient  and  cost  effective  way  possible.  At  the  very  least,  it  seems  to  us  that 
this  is  an  issue  the  Subcommittee  may  wish  to  explore  further  with  the  agency. 

CONCLUSION 

In  closing,  I  want  to  note  again  that  both  the  NRC  and  the  industry  have  em- 
barked on  an  effort  to  ensure  high  levels  of  assurance  of  plant  safety  while  simulta- 
neously reducing  costs  to  ensure  that  nuclear  energy  remains  a  competitive  alterna- 
tive for  the  future  energy  needs  of  our  Nation.  Most  of  that  effort  is  ongoing  outside 
of  these  walls,  in  rooms  full  of  engineers,  quality  assurance  managers,  control  room 
operators,  and  all  the  other  people  that  ensure  the  safe  operation  of  nuclear  energy 
plants.  But  Congress  must  continue  its  role  if  this  effort  is  to  be  successful. 

Instituting  a  more  equitable  user  fee  policy  is  the  first  step  in  this  process.  Cur- 
rently, the  nuclear  energy  industry  through  its  ratepayers  contribute  more  than 
$465  million  annually  to  fund  NRC  activities.  The  industry  recognizes  the  important 
role  the  NRC  plays  in  ensuring  plant  safety.  But  like  every  other  citizen  or  group  of 
citizens,  our  ratepayers  have  the  right  to  expect  that  government  activities  are  as 
effective  and  efficient  as  possible.  It  is  no  more  than  they  demand  from  themselves 
and  from  us.  .  r    l- 

On  behalf  of  the  nuclear  energy  industry,  I  want  to  thank  the  members  of  this 
Committee  who  supported  provisions  in  the  Energy  Policy  Act  of  1992  that  required 
the  NRC  to  review  its  user  fee  policy.  I  also  want  to  compliment  the  NRC  staff  and 
Commissioners  for  their  thorough  and  constructive  review.  But  now  it  is  time  for 
Congress  to  join  with  industry  in  its  effort  to  remain  competitive  and  to  provide 
safe,  affordable,  and  emission-free  electrical  generating  capacity  to  the  American 
people. 


Prepared  Statement  of  Conrad  E.  Nagle,  M.D.,  American  College  of  Nuclear 

Physicians 

Mr.  Chairman,  Mr.  Simpson,  and  members  of  the  Subcommittee,  my  name  is 
Conrad  E.  Nagle,  M.D.  I  am  a  member  of  the  Society  of  Nuclear  Medicine  (SNM), 
and  the  immediate  past-president  of  the  American  College  of  Nuclear  Physicians 
(ACNP).  I  am  also  the  Chief  of  the  Nuclear  Medicine  Department  at  William  Beau- 
mont Hospital  in  Troy,  MI.  I  am  here  today  at  the  request  of  both  the  ACNP  and 
the  SNM  to  discuss  with  you,  user  fees  levied  by  the  Nuclear  Regulatory  Commis- 
sion and  the  serious  impact  they  and  associated  regulatory  compliance  costs  have  on 
the  delivery  of  Nuclear  Medicine  in  the  United  States. 

BACKGROUND 

To  understand  how  NRC  user  fees  and  other  regulatory  compliance  costs  affect 
the  ACNP  and  SNM,  it  is  first  necessary  to  describe  the  nature  of  our  specialty. 
Together,  ACNP  and  SNM  represent  approximately  15,000  nuclear  medicine  physi- 
cians, scientists,  pharmacists,  and  technologists  involved  in  the  delivery  of  essential 
health  care  services  utilizing  unsealed  radioactive  material.  Nuclear  Medicine  is  a 
specialty  in  which  tracer  amounts  of  radioactive  drugs  are  used  to  diagnose  a  large 
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variety  of  illnesses  in  pVitients  being  evaluated  by  practitioners  in  primary  care  and 
most  of  the  medical  and  surgical  specialties  and  subspecialties.  These  tracer 
amounts  are  usually  injected,  swallowed,  or  inhaled,  and  concentrate  in  specific 
organs,  tissues,  or  abnormalities  such  as  tumors.  Examples  of  the  types  of  medical 
or  surgical  conditions  diagnosed  include  coronary  artery  disease,  infections,  meta- 
static prostate  and  breast  cancer,  Alzheimer's  disease,  sports  "shin  splints"  or  stress 
fracture  injuries,  gallbladder  disease,  and  the  early  detection  of  AIDS  related  mfec- 
tions.  Nuclear  Medicine  physicians  administer  a  lesser  number  of  treatments  to  pa- 
tients using  larger  amounts  of  radioactive  drugs  for  cancerous  and  serious,  non-can- 
cerous medical  conditions.  Thyroid  cancer,  painful  bone  metastases  from  prostate 
and  breast  cancer,  life  threatening  blood  disorders,  and  hyperthyroidism  are  a  few 
of  the  disorders  which  often  are  successfully  treated  with  radioactive  medicines.  Ap- 
proximately 11  to  12  million  patient  procedures  are  performed  in  Nuclear  Medicme 
each  year.  Additionally,  about  100  million  tests  analyzing  body  fluids  by  "radioim- 
munoassay" (RIA)  are  performed  each  year  using  tracer  amounts  of  radioactivity.  In 
these  RIA  tests  the  radiation  has  no  contact  with  the  patient.  Most  of  us  know 
someone  who  has  benefited  from  a  pregnancy  test  (beta-hCG),  prostate  cancer  tumor 
marker  (PSA),  ovarian  cancer  tumor  marker  (CA-125),  or  thyroid  function  tests. 

Members  of  the  ACNP  and  SNM  who  use  byproduct  radioactive  materials  (radio- 
pharmaceuticals) must  be  licensed  and  therefore  are  directly  charged  by  either  the 
NRC  or  an  Agreement  State.  Increased  user  fees  and  regulatory  compliance  costs 
are  also  reflected  in  the  cost  of  radiopharmaceuticals,  due  to  the  increased  costs 
passed  on  by  radiopharmaceutical  manufacturers  and  radiopharmacies.  This  addi- 
tional fee  is  passed  on  to  the  practitioner  raising  their  operating  costs.  While  we 
support  the  broad  purpose  of  health  system  reform  to  contain  costs,  we  feel  the  con- 
stant escalation  of  NRC  user  fees,  over  1,400  percent  since  1990,  and  a  rise  in  com- 
pliance costs,  are  prime  examples  of  health  care  costs  out  of  control.  It  hurts  those 
who  practice  Nuclear  Medicine,  it  hurts  the  public,  and  it  hurts  the  patients  who 
benefit  most  from  this  service.  These  user  fees  are  limiting  public  access  to  valuable 
procedures  and  could  severely  impact  our  ability  to  deliver  quality  health  care  in 
this  country.  . 

NRC  conducted  an  economic  impact  study  in  1985  for  the  cost  of  revised  medical 
regulations  that  took  effect  in  1987.  At  that  time,  the  NRC  estimated  that  by  1987, 
NRC  regulations  would  cost  the  NRC  medical  community  approximately  $92  million 
for  byproduct  procedures.  When  we  combine  this  estimate  with  costs  associated  \yith 
agreement  state  licensees,  accelerator  produced  radiopharmaceuticals,  and  rapidly 
escalating  costs  of  new  regulations,  one  can  come  close  to  identifying  a  $1  billion 
burden  on  society  per  year  as  a  result  of  NRC  regulation.  While  some  of  this  regula- 
tion is  important  to  ensure  public  health  and  safety,  ACNP  and  SNM  would  argue 
that  much  is  unnecessary  and  counterproductive,  and  that  equivalent  safety  can  be 
achieved  much  more  cost  effectively.  We  are  confident  that  a  study  being  conducted 
by  the  National  Academy  of  Sciences  Institute  of  Medicine,  and  due  out  in  Novem- 
ber 1996,  will  reaffirm  this  belief. 

CURRENT  FEE  PROBLEMS 

The  current  provisions  of  the  Omnibus  Reconciliation  Act  of  1991  which  created 
the  100  percent  cost  recovery  provisions  for  the  NRC,  has  created  a  financial  burden 
on  the  medical  community.  This  additional  fee  is  forcing  many  crucial  Nuclear  Med- 
icine facilities  and  practitioners  out  of  business.  In  the  first  year  of  cost  recovery 
annual  fees  were  approximately  $9,900  for  a  Broad  Scope  Medical  Licensee.  In  1992 
annual  fees  were  raised  approximately  40  percent  to  $13,950.  In  1993,  annual  fees 
received  another  100  percent  increase  to  $28,020.  Increases  in  1992  and  1993  result- 
ed in  approximately  a  180  percent  increase  in  2  years,  and  a  $28,000  increase  since 
its  inception  in  1991.  This  is  only  the  annual  fee  charged  to  medical  licensees,  li- 
censing and  inspection  fees  add  an  average  of  $10,000-$15,000  annually.  Licensing 
and  inspections  fees  have  also  increased  in  frequency,  adding  to  the  burden  faced  by 

For  example,  at  William  Beaumont  Hospital  in  Troy,  MI  our  institution  paid 
$16,540  in  1992  and  $32,000  in  1993  for  annual  fees,  plus  an  additional  $7,000  in 
1992  and  $15,200  in  1993  for  licensing  and  inspection  fees.  In  this  figure,  inspection 
fees  increased  by  110  percent  in  one  year.  I  am  convinced  that  the  current  fee  in- 
equities unfairly  burden  medical  licensees  and  threaten  the  continuation  of  many 
Nuclear  Medicine  practices  not  only  in  Michigan,  but  nationwide.  This  is  particular- 
ly true  in  less  populated  states  like  Wyoming. 

Since  its  inception  in  1991  approximately  2,700  materials  licensees  have  dropped 
or  chosen  not  to  renew  their  NRC  license,  according  to  NRC  records.  Unfortunately, 
the  drastic  reduction  in  the  number  of  medical  licensees  (approximately  500),  con- 
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tained  within  the  2,700  terminations,  directly  affects  the  health  and  well  being  of 
those  dependent  on  that  medical  licensee.  The  excessive  fees  also  affect  the  hospitals 
ability  to  continue  to  perform  the  licensed  service  because  of  the  additional  strain  of 
maintaining  a  Nuclear  Medicine  Department.  If  Nuclear  Medicine  becomes  a  loss- 
leader  for  health  care  organizations,  rural  hospitals  that  are  already  struggling 
under  today's  system  are  put  under  even  more  pressure  to  bring  in  revenue  from 
other  areas  to  cover  the  cost  of  the  Nuclear  Medicine  department  or  risk  shutting 
down  all  together.  Surely  in  the  eyes  of  the  Congress,  limiting  health  care  arbitrar- 
ily was  not  an  original  intention  of  the  user  fee  structure. 

Several  circumstances  limit  the  extent  to  which  NRC  user  fees  can  be  absorbed 
into  fees  for  service.  A  substantial  number  of  physician  members  of  the  ACNP  and 
SNM  practice  in  hospitals,  because  many  facilities  are  required  to  provide  Nuclear 
Medicine  services.  About  40  percent  of  all  fees  for  Nuclear  Medicine  Services  are 
covered  by  Medicare  because  many  of  the  Nuclear  Medicine  procedures  assess  ill- 
nesses which  occur  more  frequently  in  the  elderly  than  in  the  general  population. 
However,  Medicare  reimbursement  limits  do  not  consider  NRC  license  fee  increases, 
despite  appeals  by  the  ACNP/SNM  to  the  Health  Care  Financing  Administration 
(HCFA).  This  subjects  Nuclear  Medicine  to  additional  fees  that  no  other  medical 
specialty  is  assessed.  This  is  a  health  care  tax  this  country  can  not  afford. 

The  consequences  of  these  circumstances  are  clear.  Attempts  to  pass  licensing  fees 
on  to  recipients  of  medical  services  decrease  hospital's  enthusiasm  for  maintaining  a 
Nuclear  Medicine  department.  Medicare  will  not  absorb  the  substantial  increase  in 
NRC  fees,  and  the  current  state  of  our  health  care  system  precludes  the  passing 
along  of  NRC  license  fees.  Thus,  the  recent  substantial  increases  in  NRC  license  fees 
have,  to  a  significant  extent,  had  to  be  absorbed  into  the  non-reimbursable  costs  of 
Nuclear  Medicine  practices. 

NRC  has  made  an  attempt  to  provide  relief  by  exempting  certain  classes  of  licens- 
ees from  the  user  fee  structure.  However,  medical  licensees  were  not  exempted  as  a 
class.  While  non-profit  educational  institutions  retained  their  fee  exemption  under 
10  CFR  Part  170,  and  were  given  an  addition  exemption  under  part  171,  in  recogni- 
tion of  their  unique  contributions  to  society,  medical  licensees  received  no  relief.  Re- 
actor licensees  also  retained  their  ability  to  make  a  particularized  case  for  fee  relief. 
Very  limited  exemption  criteria  were  provided  for  materials  licensees,  including 
medical  groups.  Those  criteria,  unlike  the  criteria  for  reactor  licensees,  do  not  in- 
clude consideration  of  the  licensee's  particularized  circumstances.  Rather,  for  a  ma- 
terials licensee  to  obtain  an  exemption,  it  would  have  to  show  that  the  NRC  had 
treated  it  unfairly.  And  to  discourage  such  attempts,  the  NRC  announced  that  the 
exemption  threshold  for  materials  licensees  was  exceedingly  high. 

By  lumping  materials  licensees  together  for  the  purposes  of  exemptions,  requiring 
only  materials  licensees  to  show  how  they  had  been  treated  unfairly  by  the  NRC, 
and  by  announcing  that  exemption  requests  would  not  be  looked  upon  favorably, 
the  NRC  discounted  the  unique  societal  benefits  provided  by  members  of  the  ACNP 
and  SNM,  their  unique  circumstances  regarding  reimbursement,  and  the  hardships 
imposed  upon  individual  physicians  and  their  patients  by  the  fee  rules. 

In  addition,  licensees'_responses  to  the  fee  increase  threaten  to  exacerbate  the  fee 
burden  on  current  NRC  licensees.  Because  of  the  continuing  number  of  licensees 
that  have  terminated  their  licenses  and  States  that  have  begun  agreement  state 
programs,  fees  for  the  remaining  NRC  medical  licensees  will  continue  to  rise  sub- 
stantially under  the  present  fee  recovery  policy.  Such  increases  could  further  ampli- 
fy the  competitive  disadvantage  in  favor  of  alternative  modalities  and  identical  serv- 
ices in  Agreement  States.  Perhaps  most  unfortunately,  the  fee  increases  also  impact 
medical  practice.  Patient  choices  in  some  areas  have  been  limited. 

ACNP  and  SNM  have  not  been  silent  on  the  issue  of  NRC  User  Fees.  A  petition 
was  filed  with  the  Nuclear  Regulatory  Commission  in  February  1992,  more  than  2 
years  ago,  outlining  many  of  the  concerns  of  Nuclear  Medicine  and  offering  alterna- 
tives to  NRC  for  creating  a  fair  and  equitable  solution  to  this  problem.  To  this  date 
even  though  NRC  has  received  comments  on  the  petition,  no  answer  has  been  forth- 
coming. This  delay  in  the  petition  has  spanned  2  fiscal  years  and  continues  to  leave 
the  status  of  Nuclear  Medicine  uncertain. 

RECOMMENDATIONS 

While  we  are  pleased  to  see  that  NRC  is  examining  problems  with  the  user  fee 
system,  we  believe  that  they  will  not  go  far  enough  in  reforming  this  damaging 
structure  without  congressional  guidance.  A  decision  to  prorate  the  annual  fees  for 
terminated  licensees  and  reduce  the  amount  that  NRC  licensees  pay  towards  inter- 
national and  agreement  state  efforts  is  a  step  in  the  right  direction  and  ACNP  and 
SNM  support  this,  but  we  still  feel  that  change  is  necessary. 
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We  would  like  to  suggest  that  the  NRC  is  operating  under  a  system  created  by  the 
Congress  that  threatens  the  existence  of  Nuclear  Medicine.  We  urge  you  to  take 
under  advisement  the  following  suggestions  as  they  pertain  to  Nuclear  Medicme 
and  make  the  appropriate  changes  in  the  fee  schedule  policy.  These  changes  should 
allow  groups  like  Nuclear  Medicine,  that  have  no  way  to  pass  through  the  costs  of 
the  exorbitant  fees,  to  continue  to  provide  beneficial  services  to  the  American 
people. 
Broaden  the  Exemption  for  Non-Profits 

Fees  should  not  be  assessed  against  medical  services  which  are  provided  in  a  non- 
profit institution.  Such  services  surely  serve  at  least  an  equally  worthy  purpose  as  is 
served  by  the  non-profit  educational  institutions  for  which  fees  are  waived. 

Individualized  Exemption  Criteria 

Exemption  criteria  should  uniformly  consider  each  licensee's  particular  circum- 
stances. Currently,  such  circumstances  are  considered  only  for  the  economically  big- 
gest licensees,  which  incidentally,  must  also  demonstrate  financial  qualification  to 
operate.  Consideration  of  these  circumstances  is  also  appropriate  for  medical  licens- 
ees. ACNP  and  SNM  do  recognize  the  realities  of  administrative  efficiency  however. 
Clearly  nothing  could  be  gained  if  the  costs  of  making  particularized  analyses  ex- 
ceeded the  fees  to  be  avoided.  Therefore,  ACNP  and  SNM  suggest  the  Congress  rec- 
ommend that  NRC  develop  a  simple  template  for  structuring  exemption  requests.  A 
critical  element  in  that  template  should  be  the  extent  to  which  licensees  can  pass 
costs  incurred  through  NRC  on  to  others.  Medical  licensees  can  not  pass  on  these 
costs. 
Sliding  Scales  for  Small  Entities 

The  Small  Business  Administration  (SBA)  urged  the  NRC  to  adopt  a  sliding  scale 
of  fees  depending  on  the  size  of  an  entity,  and  not  just  a  fee  cap  for  legally  small 
entities.  Nevertheless,  the  NRC  adopted  an  alternative  maximum  fee  for  a  limited 
class  of  entities  which  met  the  NRC's  stringent  criteria  for  treatment  as  a  small 
entity.  This  two  tiered  structure  based  on  the  gross  receipts  of  the  licensee  does  not 
leave  enough  flexibility  for  medical  licensees.  The  problem  with  NRC's  criteria  is 
that  it  looks  at  the  size  based  on  the  licensee,  and  not  the  user  of  radioactive  mate- 
rial. Most  hospitals  are  listed  as  the  licensee,  with  the  Nuclear  Medicine  Depart- 
ment being  only  a  small  part  of  that  facility.  ACNP  and  SNM  would  ask  that  this 
evaluation  be  based  on  the  receipts  of  the  Nuclear  Medicine  departments  and  not  on 
the  entire  hospital.  Currently  almost  all  ACNP  and  SNM  members  exceed  the  crite- 
ria established  by  the  NRC  for  treatment  of  small  entities. 

Criteria  for  Program  Development 

In  addition  to  extending  recognized  fee  alternatives  and  adopting  the  SBA's  alter- 
native. Congress  should  also  mandate  that  NRC  reconsider  the  pressures  leading  to 
fee  increases.  Now  that  NRC  must  raise  100  percent  of  its  budget  from  license  fees, 
licensees  pay  for  the  entire  costs  to  develop  new  NRC  regulatory  programs.  One  way 
to  structure  this  effort  is  to  follow  the  rationale  which  supported  the  NRC's  adop- 
tion of  a  modified  backfit  rule  (10  CFR  50.109).  This  allows  regulations  to  take  effect 
only  if  it  results  in  a  substantial  increase  in  safety  and  its  benefits  outweigh  its 
costs. 

Similar  criteria  are  appropriate  now  for  the  development  of  a  regulatory  pro- 
grams because  those  costs  could  have  a  significant  impact  on  the  licensee.  If  the 
NRC  staff  proposed  to  develop  a  regulation  which  is  not  necessary  for  the  adequate 
protection  of  the  public  health  and  safety,  the  staff  should  be  required  to  show  that 
the  program  would  result  in  a  substantial  increase  in  safety  and  the  benefits  exceed 
the  costs.  Without  this  backfit  analysis  in  place  for  materials  licensees,  it  is  clearly 
an  unfair  and  inequitable  way  to  treat  the  commercial  sector,  and  is  inappropriate 
for  physicians  who  provide  such  a  socially  essential  service  to  all  of  the  public- 

A  perfect  example  of  where  the  backfit  rule  would  come  into  play  involves  the 
development  of  the  Quality  Management  Rule  in  10  CFR  Part  35.  The  paperwork 
requirements  for  this  rule  were  determined  to  be  unnecessary  and  burdensome  by 
the  Office  of  Management  and  Budget  (See  Attachment  I).  Yet  NRC,  as  an  inde- 
pendent agency,  overruled  that  decision  and  implemented  the  program  anyway. 
This  program  now  costs  licensees  in  time  and  money  in  order  to  maintain  the  paper- 
work and  records  necessary  to  comply.  Independent  status  of  the  Nuclear  Regula- 
tory Commission,  with  little  congressional  oversight  into  the  handling  of  the  medi- 
cal program  is  adding  to  the  damage  already  caused  by  the  100  percent  fee  recovery 
rule. 
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It  is  our  understanding  that  the  NRC  is  also  proposing  to  incorporate  all  fees  re- 
lated to  licensing  and  inspections  into  a  single  annual  fee.  While  it  is  true  that  li- 
censees will  be  able  to  budget  for  the  following  year,  this  will  not  relieve  them  of 
the  financial  burden.  This  is  simply  a  way  for  NRC  to  lump  together  the  costs  of 
inspections  and  licensing  and  will  hide  from  the  licensee,  the  actual  cost  of  the  m- 

spection.  ,     ,      ^  ,.      ,.       ,    .  ix-  i 

Nuclear  Medicine  also  suffers  from  a  lack  of  coordmation  between  multiple  agen- 
cies with  jurisdiction  over  radiation  issues.  Currently  we  are  dual  regulated  in  the 
area  of  radionuclide  air  emissions  by  both  the  Environmental  Protection  Agency 
and  the  Nuclear  Regulatory  Commission.  Unfortunately,  NRC  and  EPA  have  been 
unable  to  reach  agreement  on  what  the  air  emission  standards  should  be.  This  dual 
regulation  will  add  significant  costs,  yet  the  public  will  not  receive  any  additional 
benefit.  ACNP  and  SNM  would  urge  the  Congress  to  take  a  closer  look  at  the  bene- 
fits of  an  agency  like  the  Nuclear  Regulatory  Commission  versus  the  costs  of  losing 
an  entire  specialty  due  to  over-regulation. 

One  way  to  avoid  the  shifting  costs  to  another  group  of  licensees  is  to  examine  the 
possibility  of  finally  achieving  complete  state  regulation  under  the  Agreement  State 
program.  This  was  the  original  intent  of  the  Atomic  Energy  Act  in  1954,  which  envi- 
sioned transferring  responsibility  to  the  States,  and  allowing  NRC  to  eliminate  this 
duplicative  role.  We  are  concerned  that  NRC  continues  to  promulgate  regulations 
that  are  unnecessary  in  order  to  justify  the  fee  recovery  it  requires.  We  are  disap- 
pointed that  rather  than  reducing  the  role  of  the  medical  program  in  accordance 
with  the  reduction  in  licensees,  the  NRC  is  increasing  the  role  and  budget  of  the 
medical  program.  NRC  estimates  that  the  salaries  and  expenses  involved  with  the 
regulation  of  Nuclear  Material  and  Low-Level  Waste  Safety  and  Safeguards  will 
cost  $68,800.  This  figure  is  $11,042  more  than  was  spent  in  1993. 

CONCLUSION 

Over  the  past  2  years  a  significant  number  of  materials  licensees  have  chosen  to 
terminate  their  licenses  because  NRC  user  fees  made  it  uneconomical  to  continue  to 
practice.  This  has  made  a  significant  impact  on  the  availability  of  medical  services 
afforded  to  the  public.  If  the  Congress  is  truly  interested  in  maintaining  quality  and 
a  high  standard  of  care  in  the  area  of  Nuclear  Medicine  services,  it  will  recognize 
the  debilitating  effects  that  user  fees  are  having  on  the  medical  community.  Al- 
though we  understand  the  need  to  limit  budget  expenditures  and  seek  out  a  fair  and 
equitable  fee  assessment  for  all  licensees,  the  medical  community  presents  an  un- 
usual situation  that  requires  the  Congress  to  reevaluate  its  fee  structure  for  the 
group.  The  continuation  of  effective  and  efficient  Nuclear  Medicine  services  may 
hang  in  the  balance. 

Attachment  I 

Mr.  James  Taylor, 
Executive  Director  for  Operations, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Dear  Mr.  Taylor.  On  December  24,  1991,  the  Nuclear  Regulatory  Commission 
(NRC)  submitted  to  the  Office  of  Management  and  Budget  (OMB)  an  information 
collection  request  (ICR)  for  review  under  the  Paperwork  Reduction  Act  (PRA).  This 
ICR  would  authorize  the  NRC  to  require  that  medical  practitioners  engaged  in 
therapies  using  radioactive  material  maintain  records  as  evidence  of  a  quality  man- 
agement program,  submit  copies  of  quality  management  programs  to  the  NRC,  and 
report  to  the  NRC  when  misadministrations  occur. 

In  a  letter  dated  January  24,  1992,  OMB  asked  NRC  to  address  numerous  issues 
that  arose  during  our  review  of  the  ICR.  OMB  was  concerned  that  the  burden  im- 
posed on  the  regulated  community  by  these  reporting  and  recordkeeping  require- 
ments was  not  justified  by  the  limited  practical  utility  of  the  requirements. 

The  NRC  responded  to  OMB  in  a  letter  dated  March  23,  1992,  stating  that  the 
NRC  had  already  discussed  with  the  regulated  community  the  issues  raised  by 
OMB,  and  had  incorporated  their  suggestions  into  the  final  rule  to  the  extent  that  it 
was  appropriate.  The  NRC  reiterated  its  position  that  these  requirements  are  neces- 
sary in  order  to  protect  the  health  and  safety  of  the  public. 

After  further  review  of  the  ICR's  supporting  statement,  the  NRC's  letter  of  March 
23  and  its  attachments,  and  other  materials  which  OMB  has  received  during  its 
review,  I  have  concluded  that  the  limited  practical  utility  of  the  requirements  im- 
posed on  the  regulated  community  do  not  justify  their  burden.  I  am  therefore  disap- 
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proving  this  ICR.  In  order  to  approve  the  ICR,  0MB  would  have  had  to  determine 

that  the  practical  utility  derived  from  the  requirements  in  the  ICR  outweighed  the 

burdens  imposed  by  those  requirements.  In  this  instance,  we  could  not  make  that 

finding. 

Practical  Utility  of  the  Information  Collection  Request 

0MB  strongly  supports  the  NRC's  goal  of  taking  measures  to  protect  human 
health  and  the  environment,  as  directed  by  the  Atomic  Energy  Act.  However,  0MB 
believes  that  the  reporting  and  recordkeeping  requirements  contained  in  this  ICR 
would  not  contribute  to  that  goal. 

The  practical  utility  of  the  reporting  and  recordkeeping  requirements  in  this  ICR 
may  be  measured  by  the  degree  to  which  they  assist  in  any  action  which  further 
protects  human  health  and  the  environment.  Therefore,  in  order  to  determine 
whether  or  not  they  have  any  practical  utility,  it  is  necessary  to  determine  the 
degree  to  which  they  contribute  to  the  NRC's  ability  to  provide  additional  protection 
of  public  health  above  the  current  level  of  protection. 

Currently,  most  facilities  implement  quality  management  (QM)  programs  to  meet 
standards  established  by  professional  accreditation  organizations.  In  fact,  according 
to  the  NRC,  90  percent  of  all  covered  facilities  already  have  a  program  that  is  equiv- 
alent to  the  requirements  in  this  ICR  and  the  associated  rule.  Notwithstanding 
these  programs,  however,  misadministrations  do  still  occur.  The  ICR  and  the  associ- 
ated rule  is  premised  on  the  belief  that  mandating  these  programs  for  all  covered 
facilities  would  further  misadministrations,  and  in  so  doing  provide  additional  pro- 
tection for  public  health. 

The  information  that  the  NRC  has  provided  to  0MB  with  the  ICR  does  not  sup- 
port these  assumptions.  First,  it  is  far  from  evident  that  the  ICR  will  actually 
reduce  misadministrations.  The  NRC  has  not  presented  0MB  with  any  evidence 
that  errors  reported  to  the  NRC  tended  to  occur  at  the  10  percent  of  facilities  with- 
out QM  programs  and  would  have  been  prevented  had  such  programs  been  in  place. 
Moreover,  when  compared  to  the  error  rates  in  other  medical  specialties,  the  error 
rates  in  the  use  of  byproduct  materials  appear  to  be  extremely  low.  In  our  letter  of 
January  24,  1992,  we  cited  several  journal  articles  which  identified  error  rates  in 
the  administration  of  medications  in  hospitals  which  were  several  orders  of  magni- 
tude higher  than  the  error  rates  cited  by  the  NRC.^  In  addition  to  those  studies,  a 
Harvard  University  study  of  adverse  events  and  negligence  in  hospitals  which  was 
recently  completed  strongly  supports  our  earlier  conclusion. ^  Given  that  the  level  of 
errors  in  procedures  using  byproduct  materials  is  already  extremely  low  (particular- 
ly when  compared  to  other  medical  procedures)  and  is  in  fact  approaching  the  limits 
of  human  error,  it  appears  to  be  unlikely  that  the  NRC  program  would  significantly 
increase  the  public's  overall  health  and  safety  by  reducing  the  incidence  of  misad- 
ministrations.^ 

The  NRC  states  that  since  the  rate  of  misadministration  rose  significantly  from 
1989  to  1990,  it  is  possible  to  reduce  the  rate  of  misadministrations  from  their  most 
recent  level.  Even  if  the  NRC  is  correct  that  the  increase  from  1989  to  1990  means 
that  it  is  possible  to  further  reduce  misadministrations,  the  NRC  has  not  shown 
that  this  ICR  is  likely  to  yield  such  reductions.  The  NRC  has  not  presented  any  evi- 
dence that  the  rise  in  misadministrations  between  1989  and  1990  was  the  result  of 


'  In  the  January  24,  1992  letter  from  James  B.  MacRae,  Jr.,  of  0MB  to  James  Taylor  of  the 
NRC,  OMB  cited  several  journal  articles  which  estimated  medication  error  rates  in  hospitals  of 
between  0.5  percent  and  18  percent. 

2  According  to  the  results  of  that  study  there  were  2.672  million  patients  released  from  New 
York  State  hospitals  in  1984.  Of  those  patients,  almost  99,000  (3.7  percent  of  all  discharges)  suf- 
fered adverse  events  (the  study  defined  an  "adverse  event"  as  "an  injury  that  was  caused  by 
medical  management  (rather  than  the  underlying  disease)  and  that  prolonged  the  hospitaliza- 
tion, produced  a  disability  at  the  time  of  discharge,  or  both")  during  their  hospitalization;  over 
27,000  (27.6  percent  of  all  adverse  events)  were  due  to  negligence  (the  study  defined  "negligence" 
as  "care  that  fell  below  the  standard  expected  of  physicians  in  their  community").  Of  those  pa- 
tients who  suffered  adverse  events,  approximately  13,450  (13.5  percent  of  all  adverse  events)  died 
as  a  result  of  the  adverse  event.  Of  the  adverse  events  which  resulted  in  the  death  of  a  patient, 
approximately  6,900  (51  percent  of  adverse  events  which  resulted  in  death)  resulted  from  negli- 
gence. (New  England  Journal  of  Medicine.  Incidence  of  Adverse  Effects  and  Negligence  in  Hos- 
pitalized Patients:  Results  of  the  Harvard  Medical  Practice  Study  I.  February  7,  1991.  Vol.  324, 
No.  6,  page  370-376.) 

3  On  page  21  of  a  brief  filed  on  March  6,  1992  with  the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  by  the  NRC  in  the  case  American  College  of  Nuclear  Physicians  and  Society  of  Nuclear- 
Medicine  vs.  United  States  Nuclear  Regulatory  Commission  and  United  States  of  America  (Civil 
No.  91-1431)  the  NRC  conceded  that  ^it  cannot  be  said  with  certainty  that  the  QM  rule  will 
reduce  misadministrations." 
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any  specific  type  of  failure  that  the  requirements  in  this  ICR  would  address.  Second, 
even  if  the  ICR  would  significantly  reduce  misadministrations  (which  is  unlikely  for 
the  above  reasons),  the  additional  protection  afforded  to  public  health  and  environ- 
ment would  be  marginal.  The  NEC  cites  statistics  which  indicate  that  there  are  ap- 
proximately 60  misadministrations  of  byproduct  materials  each  year,  representing 
approximately  0.03  percent  of  200,000  covered  procedures.  Of  the  60  annual  misad- 
ministrations, few  appear  to  have  resulted  in  permanent  injury.*  In  fact,  a  substan- 
tial percentage  of  the  misadministrations  probably  resulted  in  no  permanent  ad- 
verse effects  to  the  patient.  ^  In  sum,  the  information  that  the  NRC  has  provided  to 
0MB  and  the  other  information  that  OMB  has  received,  does  not  support  a  conclu- 
sion that  the  reporting  and  recordkeeping  requirements  in  the  rule  will  contribute 
to  the  achievement  of  the  goal  of  reducing  misadministrations,  and  thereby  provid- 
ing additional  protection  to  public  health.  Accordingly,  these  requirements  have 
little  if  any  practical  utility. 
Burden  Imposed  on  Medical  Practitioners 

OMB  is  unable  to  determine  with  confidence  the  magnitude  of  the  burden  im- 
posed on  the  regulated  community  by  these  recordkeeping  and  reporting  require- 
ments. According  to  the  NRC  estimates,  the  final  rule  would  impose  an  annual 
burden  of  almost  20,000  hours  on  the  regulated  community. «  According  to  the  pro- 
fessional association  the  burden  could  easily  reach  200,000  hours— a  factor  of  ten 
times  larger  than  estimated  by  the  NRC.^  ,     ,   . 

The  NRC  has  a  clear  conception  of  what  is  required  by  the  ICR,  and  has  calculat- 
ed the  burden  based  on  how  long  it  believes  that  it  would  take  someone  with  an 
equally  clear  understanding  of  the  ICR  to  meet  its  requirements.  The  professional 
associations,  however,  do  not  share  this  conception  of  the  ICR.«  Instead  they  face 
substantial  uncertainty  about  what  the  NRC  expects  the  regulated  community  to 
do,  and  what  each  individual  NRC  inspector  expects  to  find  when  inspecting  a  regu- 
lated party.  Given  this  uncertainty,  the  regulated  individuals  and  facilities  are 
likely  to  be  overly  cautious — and  assume  a  greater  paperwork  burden— because  they 
cannot  continue  to  operate  without  an  NRC  license.  ^ 


*  When  discussing  the  need  for  this  program,  the  NRC  most  frequently  cites  the  1975  River- 
side incident  in  which  several  patients  were  overexposed  due  to  the  incorrect  calibration  of  a 
cobalt  60  machine,  and  some  of  the  patients  may  have  died  as  a  result  of  that  mistake.  However, 
the  NRC  subsequently  promulgated  rules  in  1979  that  require  frequent  calibration  of  equipment 
by  qualified  experts.  Since  the  NRC  has  already  taken  steps  to  reduce  the  frequency  of  this  type 
of  error,  it  is  unclear  how  the  proposed  measures  would  yield  any  further  reduction  in  such 
risks  Although  the  NRC  asserted  that  there  were  one  or  two  other  misadministrations  which 
resulted  in  significant  injury  or  death,  the  NRC  never  provided  to  OMB  any  background  about 
other  misadministrations.  •     ^    i  c 

^  The  NRC  does  not  distinguish  between  that  various  levels  of  injury  which  patients  have  suf- 
fered as  a  result  of  misadministrations,  simply  stating  that  any  exposure  to  radiation  greater 
than  a  certain  percentage  above  the  prescribed  level  is  assumed  to  be  harmful.  However,  there 
are  various  level  of  injury  which  one  could  sustain  from  a  misadministration,  some  more  serious 
than  others.  A  Harvard  University  study  (see  footnote  2)  on  the  rate  of  abnormal  events  in  hos- 
pitals, injuries  were  categorized  as  (1)  Minimal  impairment,  recovery  1  month  or  less,  (2)  Moder- 
ate impairment,  recovery  1  to  6  months,  (3)  Moderate  impairment,  recovery  6  months  or  more, 
(4)  Permanent  impairment,  less  than  50  percent,  (5)  Permanent  impairment,  greater  than  50 
percent,  (6)  Death,  or  (7)  Could  not  reasonably  judge  impairment.  The  NRC  made  no  attempt  to 
categorize  the  adverse  effects  caused  by  byproduct  misadministrations  by  level  of  seventy  or  any 
other  measure.  OMB  staff  did  review  the  misadministrations  listed  in  the  Federal  Register 
notice  at  56  FR  34104  with  Dr.  Terrence  Bevin,  President  of  the  American  College  of  Nuclear 
Physicians.  He  estimated,  based  on  the  limited  data,  that  as  few  as  4  of  the  66  misadministra- 
tion might  have  resulted  in  any  significant  adverse  effect. 

6  March  23,  1992  letter  from  James  Taylor  to  James  B.  MacRae,  Jr.,  enclosure  3. 

'  November  5,  1992  letter  from  Kristen  Morris  to  Ronald  Minsk. 

«  During  separate  discussions  between  OMB  and  the  NRC  and  between  OMB  and  the  profes- 
sional associations,  OMB  realized  that  the  NRC  and  the  Professional  Associations  do  not  even 
agree  on  what  reporting  and  recordkeeping  requirements  the  regulated  community  will  have  to 
comply  with  under  the  final  rule  and  the  ICR  submitted  to  OMB  for  review.  If  the  two  parties 
cannot  even  agree  on  what  is  required  by  the  rule  and  the  ICR,  then  they  certainly  will  not  be 
able  to  agree  on  the  burden  they  imposed  on  the  regulated  community.  This  led  OMB  to  suggest 
that  the  NRC  meet  with  representatives  of  the  regulated  community. 

9  In  addition  to  the  paperwork  burden  borne  by  the  regulated  community  in  meeting  the 
rule's  requirements,  they  will  also  bear  the  costs  of  NRC's  administration  of  this  rule  through 
fees  imposed  on  the  reporting  community  when  NRC  conducts  its  inspections.  See  10  CFR  170 
and  10  CFR  171  and  56  FR  31472,  at  which  the  NRC  revised  its  fee  schedule  for  licenses  and 
inspections  to  recover  approximately  100  percent  of  its  costs  as  required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 
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OMB  suggested  in  January  that  the  NRC  and  the  regulated  community  meet  to 
clarify  the  requirements  of  this  ICR.>°  OMB  felt  that  such  large  discrepancies  in 
burden  hour  estimate  could  only  be  explained  if  the  regulated  community  interpret- 
ed the  ICR  as  imposing  requirements  which  the  NRC  never  intended  to  impose. 
However,  since  the  NRC's  chose  not  to  meet  with  the  professional  associations, 
there  is  no  additional  information  that  would  allow  us  to  improve  our  estimates. ' ' 
Accordingly,  OMB  can  only  conclude  that  the  ICR's  true  burden  hours  lies  some- 
where between  the  NRC's  and  the  professional  association's  estimates. 

As  explained  above,  the  available  evidence  indicates  that  the  reporting  and  rec- 
ordkeeping requirements  will  have  little  if  any  practical  utility  furthering  the  goal 
of  reducing  injuries  from  misadministrations.  Therefore,  any  significant  burden  is 
unreasonable,  whether  that  burden  amounts  to  20,000  hours  (as  the  NRC  estimates) 
or  200,000  hours  (as  the  professional  association  estimates).  Thus,  I  conclude  that 
this  information  collection  request  is  not  "necessary  for  the  proper  performance  of 
the  functions  of  the  agency"  and  that  the  information  collection  will  not  "have  prac- 
tical utility  for  the  agency."  44  U.S.C.  3504(c)(2),  3508;  see  5  C.F.R.  1320.4  (b),  (c). 

CONCLUSION 

Currently,  there  is  a  growing  concern  about  the  ever  increasing  costs  of  medical 
care.  Doctors  can  always  run  more  tests,  perform  more  procedures,  take  additional 
steps,  and  even  perform  more  paperwork  in  an  effort  to  reduce  health  risks.  Howev- 
er, it  is  generally  recognized  that  there  are  diminishing  returns — and  that  the  medi- 
cal community  cannot  conduct  every  test  or  take  every  possible  precaution  to  pre- 
vent an  adverse  effect.  As  part  of  controlling  the  costs  of  medical  care,  society  ex- 
pects that  the  medical  community  will  only  incur  those  costs  which  have  a  reasona- 
ble likelihood  of  benefiting  their  patients. 

For  the  reasons  set  forth  above,  OMB  believes  that  the  reporting  and  recordkeep- 
ing requirements  in  this  ICR  have  little  if  any  practical  utility.  Therefore,  the  sig- 
nificant burdens  imposed  on  the  regulated  community  are  unreasonable  and  I  am 
disapproving  this  ICR  under  the  authority  of  the  PRA. 

Sincerely, 

James  B.  MacRae,  Jr., 
Acting  Administrator  and  Deputy  Administrator, 
Office  of  Information  and  Regulatory  Affairs. 


Prepared  Statement  of  Dale  L.  Alberts,  President,  Wyoming  Mining 

Association 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Clean  Air  and  Nuclear  Reg- 
ulation, my  name  is  Dale  Alberts.  I  am  the  current  President  of  the  Wyoming 
Mining  Association  and  I  thank  you  for  the  opportunity  to  provide  the  Wyoming 
Mining  Association's  (WMA)  comments  on  this  important  topic. 

The  Wyoming  Mining  Association  represent  39  mining  companies  producing  coal, 
bentonite,  trona,  and  uranium  in  Wyoming.  The  Association  includes  10  uranium 
mining  companies  that  are  in  various  stages  of  production,  development,  or  recla- 
mation. The  WMA  also  represent  105  service  and  supply  companies  making  all  or  at 
least  a  part  of  their  living  from  the  mining  industry. 

The  WMA  agrees  with  the  basic  premise  that  the  Nuclear  Regulatory  Commission 
(NRC)  should  be  reimbursed  by  the  collection  of  reasonable  fees  commensurate  with 
services  provided.  However,  it  is  our  belief  that  the  fees  are  not  reasonable  and  com- 
mensurate with  the  services  provided  the  regulated  community.  Nor  has  the  fee 
system  been  implemented  in  a  fair  and  equitable  manner. 

NRC  states  that  it  can  give  consideration  to  the  effects  of  the  imposition  of 
annual  fees  only  when  it  is  required  by  law  to  consider  these  effects  (i.e.  the  Atomic 
Energy  Act,  the  Energy  Reorganization  Act,  and  the  Regulatory  Flexibility  Act).' 
Contrary  to  this  statement,  NRC  has  not  considered  the  effects  of  the  imposition  of 
annual  fees  on  domestic  uranium  producers. 

Section  170B  of  the  Atomic  Energy  Act  of  1954,  as  amended  by  Public  Law  97- 
415,  requires  the  Secretary  of  Energy  to  annually  assess  the  viability  of  the  domes- 
tic uranium  mining  and  milling  industry.  Since  1984,  the  Secretary  of  Energy  has 
determined  in  each  of  the  annual  reports  to  Congress  that  the  uranium  producing 


'"January  24,  1992  letter  from  James  B.  MacRae,  Jr.,  to  James  Taylor,  page  6. 

1 '  March  23,  1992  letter  from  James  Taylor  to  James  B.  MacRae,  Jr.,  page  2. 

'  U.S.  Nuclear  Regulatory  Commission,  Final  Notice  of  Rulemaking,  July  10,  1991,  Page  26. 
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industry  has  been  non-viable. ^  This  fact  is  readily  apparent  by  comparing  the 
number  of  licensed  mills  in  operation  in  the  late  1970's  and  early  1980's  to  those  in 
operation  today.  A  decade  ago  there  were  twenty-six  (26)  active  and  licensed  mills.^ 
Today  there  are  no  active  conventional  mining  and  milling  operations  in  the  United 
States. 

A  majority  of  these  26  mills  are  now  being  decommissioned  and  reclaimed  to 
comply  with  applicable  NRC  regulations."*  As  each  of  these  sites  enter  decommis- 
sioning and  reclamation,  there  is  a  decrease  in  the  number  of  source  material  li- 
censees available  to  fund  NRC  regulatory  oversight.  The  financial  burden  on  the  re- 
maining source  material  licensees  has  continued  to  increase  putting  additional  fi- 
nancial strains  on  an  already  hard  pressed  industry.  The  increasing  regulatory  costs 
will  only  accelerate  the  demise  of  the  domestic  uranium  mine  and  milling  industry 
rather  than  support  the  industry's  effort  to  become  a  viable  entity  in  today's  world 
economy.  Further  damage  to  this  industry  will  result  in  an  ever  increasing  depen- 
dance  on  foreign  energy  supplies  while  decreasing  our  domestic  ability  to  sustain 
vital  national  security  interests. 

It  is  WMA's  belief  the  present  fee  schedule  further  weakens  the  viability  potential 
of  the  domestic  uranium  producers.  We  believe  that  it  is  incumbent  upon  NRC  to 
give  full  consideration  to  the  effects  of  imposing  significant  annual  fees  on  the  do- 
mestic source  material  industry  in  view  of  the  decisions  made  by  the  Secretary  of 
Energy,  and  the  requirements  of  the  Atomic  Energy  Act  that  this  country  maintain 
a  viable  domestic  uranium  producing  industry. 

This  Committee  and  NRC  need  to  be  aware  that  our  domestic  mining  and  milling 
industry,  in  its  attempt  to  become  viable,  is  competing  with  foreign  uranium  pro- 
ducers including  those  primarily  or  partially  owned  by  their  respective  govern- 
ments. Some  of  these  entities  include  non-market  economy  governments  where  the 
sales  price  of  natural  uranium  appears  to  bear  little  relationship  to  the  costs  of  its 
production.  Foreign  governments  may  not  require  similar  licensing  fees  of  their  pro- 
ducers or  they  may  simply  pass  the  additional  cost  on  to  their  citizens.  For  the  U.S. 
uranium  except  for  a  very  few  cases  where  there  are  special  provisions  within  cur- 
rent purchase  contracts,  domestic  producers  cannot  pass  through  the  added  regula- 
tory costs  and  licensing  fees. 

The  Conference  Report  of  Congress  states  that  the  "annual  fees  shall,  to  the  maxi- 
mum extent  practicable,  have  a  reasonable  relationship  to  the  cost  of  regulatory 
services  provided  by  the  Commission;  and  the  annual  fees  be  assessed  to  those  li- 
censees the  Commission,  in  its  discretion,  determines  can  fairly,  equitably,  and  prac- 
ticably contribute  to  their  payment."^  The  WMA  does  not  believe  the  fees  have 
been  reasonable  or  commensurate  with  services  rendered,  nor  have  they  been  as- 
sessed in  a  fair  and  equitable  manner. 

We  find  it  difficult  to  justify  the  reasonableness  of  the  annual  license  fee  since 
most  interactions  between  NRC  and  source  material  licensees  are  primarily  associ- 
ated with  inspections,  license  amendments,  and  license  renewal  applications.  Each 
of  these  interactions  are  already  being  billed  at  full  cost  to  the  licensees  as  profes- 
sional staff  time  under  provisions  of  10  CFR  §  170.  The  present  professional  staff 
hourly  rate  is  $132  per  hour,  well  beyond  the  costs  our  industry  would  typically  as- 
sociate with  professional  contractor  services.  The  WMA  cannot  justify  the  annual 
fee  charges  when  we  are  already  being  billed  at  full  costs  at  professional  hourly 
rates  for  services  rendered.  The  annual  fee  has  no  reasonable  relationship  to  the 
cost  of  regulatory  services  as  set  forth  in  subsection  (c)(3)  in  the  Conference  Report.^ 

It  is  especially  difficult  to  justify  the  fees  when  considering  that  since  1991,  the 
number  of  NRC  licensees  has  significantly  decreased  from  approximately  9,000  ^  to 
6,800.^  This  is  a  decrease  of  almost  25  percent.  During  this  same  period,  the  number 
of  NRC  Direct  Full  Time  Employees  (FTE)  has  increased  nearly  6  percent  from 
1,530  FTE'sS  in  1991  to  1,619  FTE's  today  '°  with  the  profession  staff  hourly  rate 


^  Energy  Information  Administration,  "Domestic  Uranium  Mining  and  Milling  Industry 
1989",  DOE/EIA-0477(89),  1990,  Page  ix. 

»  U.S.  EPA,  "Draft  Environmental  Impact  Statement  for  Proposed  NESHAPS  for  Radionu- 
clides", EPA  520/1-89-007,  1989,  Page  4-21. 

*  U.S.  EPA,  "Draft  Environmental  Impact  Statement  for  Proposed  NESHAPS  for  Radionu- 
clides", EPA  520/1-89-007,  1989,  Page  4-1. 

^  101st  Congress,  2d  Session,  136  Congressional  Record,  at  H12692-12693,  October  26,  1990. 

6  101st  Congress,  2d  Session,  136  Congressional  Record,  at  H12692-12693,  October  26,  1990. 

'  Federal  Register,  Volume  57,  Number  83,  Wednesday,  April  29,  1992,  Page  18103. 

«  Federal  Register,  Volume  58,  Number  77,  Friday,  April  23,  1992,  Page  21663. 

8  NRC  Notice,  "Proposed  Revision  To  10  CFR  170  and  171  on  License,  Inspection  and  Annual 
Fees,  Page  43. 

>o  Federal  Register,  Volume  58,  Number  77,  Friday,  April  23,  1993,  Page  21668. 


57 

increasing  from  $92  to  $132  per  hour,  an  increase  of  over  30  percent.  While  we  rec- 
ognize that  NRC's  professional  staff  hourly  rates  are  the  result  of  the  review  re- 
quired by  the  Chief  Financial  Officers  Act  of  1990  (CFO),  it  does  not  explain  or  justi- 
fy the  increase  in  total  costs,  increase  of  direct  FTEs  and  the  resulting  professional 
staff  hourly  rates  when  the  number  of  licensees  and  the  associated  regulatory  over- 
sight requirements  have  significantly  decreased. 

The  continued  increase  in  professional  hour  rates  and  total  FTE's  at  a  time  when 
the  number  of  licensees  have  significantly  decreased  was  a  primary  concern  ex- 
pressed by  the  industry  when  the  current  fee  system  was  being  implemented.  These 
increases  clearly  demonstrate  that  any  program  which  collects  its  budget  from  a 
regulated  community  must  be  subject  to  some  outside  control  or  review  if  costs  are 
to  be  controlled.  Without  independent  oversight,  continued  increases  in  costs  and 
staff  size  will  occur  without  regard  to  the  benefits  and  services  received  by  the  regu- 
lated community. 

In  another  area  to  make  the  fee  structure  more  equitable,  the  WMA  strongly  be- 
lieves governmental  agencies  such  as  the  U.S.  Department  of  Energy  and  the  U.S. 
Environmental  Protection  Agency  should  be  billed  for  their  fair  share  of  regulatory 
services  rendered  by  NRC. 

NRC's  previous  response  to  this  issue  regarding  the  billing  of  DOE  was  that  all 
substantive  NRC  review  on  DOE  Title  I  uranium  sites,  both  site  specific  and  gener- 
ic, are  essentially  completed  prior  to  the  issuance  of  a  general  license  to  DOE.  Thus, 
the  DOE  cannot  be  billed  since  DOE  has  not  been  issued  a  NRC  license  pursuant  to 
10  CFR  §  171.11  WMA  does  not  agree  with  these  reasoning.  NRC  itself  states  that 
the  Omnibus  Budget  Reconciliation  Act  of  1990,  Public  Law  101-508,  allows  the 
"collection  of  fees  from  'any  person'  "  and  that  "any  person  who  receives  a  service 
or  thing  of  value  from  the  Commission  shall  pay  fees  to  cover  the  Commission's  cost 
in  providing  any  such  service  or  thing  of  value."  ^^  Further,  Section  ll(s)  of  the 
Atomic  Energy  Act  defines  "j)erson"  as: 

"The  term  'person'  means  (1)  any  individual,  corporation,  partnership,  firm, 
association,  trust,  estate,  public  or  private  institution,  group.  Government 
agency  other  than  the  Commission,  any  State  or  political  subdivision.  .  .  ."^^ 

Because  these  governmental  agencies  receive  a  service  from  NRC,  we  believe  they 
also  should  be  billed  for  their  use  of  NRC  resources.  This  is  especially  true  in  the 
case  of  the  burdensome  and  duplicate  regulations  resulting  from  newly  promulgated 
provisions  by  EPA.  In  December  1989,  EPA  promulgated  radionuclide  emission 
standards  within  the  National  Emission  Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  under  Section  112  of  the  Clean  Air  Act.i* 

These  regulations  became  codified  as  40  CFR  §  61,  Subpart  T  (National  Emission 
Standards  for  Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings)  and 
Subpart  W  (National  Emission  Standards  for  Radon  Emissions  From  Operating  Mill 
Tailings).  Due  to  the  dual  regulatory  status  created  by  this  promulgation,  and  ongo- 
ing NRC  and  EPA  discussions  to  resolves  the  dual  regulatory  issues,  we  believe  sub- 
stantial costs  are  being  incurred  to  resolve  these  differences,  and  these  costs  should 
be  borne  by  EPA,  not  the  NRC  licensees.  The  Omnibus  Budget  Reconciliation  Act  of 
1990  and  the  Atomic  Energy  Act  clearly  provides  NRC  the  necessary  authority  to 
assess  these  governmental  agencies  for  their  fair  share  of  NRC  services. 

To  meet  the  responsibility  entrusted  to  NRC  and  to  fulfill  its  responsibilities  to 
assure  equitable  assessment  of  fees  to  all  entities,  the  Commission  needs  to  carefully 
examine  and  appropriately  consider  the  consequences  of  its  actions,  as  the  power  to 
impose  fees  is  analogous  to  the  power  to  tax.  Although  there  may  be  technical  argu- 
ments differentiating  between  fees  and  taxes,  the  consequences  of  each  action 
cannot  be  argued,  for  the  p>ower  to  impose  unreasonable  fees,  like  taxes,  creates  the 
power  to  destroy.  With  such  powers,  NRC  must  judiciously  impose  such  fees. 

NRC  has  the  authority  under  the  OBRA-90  to  consider  cost  and  competition  fac- 
tors in  assessing  its  fees  as  the  Conference  Report  of  Congress  states  that  "annual 
fees  be  assessed  to  those  licensees  the  Commission,  in  its  discretion,  determines  can 
fairly,  equitably,  and  practicably  contribute  to  their  payment."  ^^  To  be  consistent 
with  this  intent,  NRC  needs  to  consider  the  pass  through  ability  of  an  entity  so  that 
annual  fees  can  be  assessed  in  a  fair  and  equitable  manner. 


'  •  U.S.  Nuclear  Regulatory  Commission,  Final  Notice  of  Rulemaking,  July  10,  1991,  Page  17. 

•2  U.S.  Nuclear  Regulatory  Commission,  Final  Notice  of  Rulemaking,  July  10,  1991,  Page  17. 

'^  Atomic  Energy  Act  of  1954,  Section  IKs). 

'*  Federal  Register,  Volume  54,  Number  240,  Friday,  December  15,  1989,  Page  51654. 

15  Federal  Register,  Volume  56,  Number  71,  Friday,  April  12,  1991,  Page  14496. 
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This  could  perhaps  be  accomplished  by  the  licensee  filing  for  such  relief  by  com- 
pleting a  certified  affidavit  or  form  similar  to  NEC's  Form  526,  "Certification  of 
Small  Entity  Status  For  Purposes  of  Annual  Fees  Imposed  Under  10  CFR  Part  171 
documenting  the  entity's  inability  to  pass  through  the  regulatory  burden.  NRC 
could  then  assess  the  pass  through  capability  for  a  licensee  and  a  licensee  s  ability 
to  "practicably  contribute  to  their  payment".  This  would  provide  other  classes  of 
NRC  licensees  the  same  treatment  as  already  provided  for  educational  institutions 
who  are  exempted  from  the  annual  fees  due  to  their  inability  to  pass  through  the 

^^fn  addSon^to  these  potential  solutions,  the  WMA  believes  specific  legislative  and 
NRC  policy  changes  are  necessary  and  should  be  combined  with  the  regulated  com- 
munity's continued  participation  in  assessment  of  those  fees  to  ensure  they  are  com- 
mensurate with  regulatory  services  rendered. 

NRC  itself  has  identified  several  activities  for  which  regulatory  services  are  ren- 
dered by  the  Commission,  but  whose  costs  cannot  be  captured  due  to  prohibitions 
from  other  legislative  Acts  and/or  NRC  policies.  Modifications  of  these  Acts  and 
NRC  policies  would  allow  them  to  equitably  assess  charges  for  their  services.  These 
include-  (1)  activities  not  associated  with  an  existing  NRC  licensee  or  class  of  licens- 
ee- (2)  applicants  not  subject  to  fee  assessment  due  to  other  Acts;  (3)  exemptions 
based  on  current  Commission  policies  and;  (4)  activities  that  support  both  NRC  and 
Agreement  State  applicants  and  licensees. 

Regarding  "activities  not  associated  with  an  existing  NRC  licensee  or  class  ot  li- 
censee" the  WMA  believes  the  Commission  should  re-examine  and  propose  lan- 
guage to  modify  OBRA-90  to  clearly  provide  NRC  the  ability  to  bill  entities  who  are 
rendered  regulatory  services  but  are  not  billed  solely  because  they  are  not  a  NRC 

This  change  would  properly  place  the  cost  burden  of  Commission  services  on  those 
entities  requesting  such  services,  including  government  agencies  and  departments 
such  as  DOE,  EPA,  and  DOD.  ^..t^aa^ 

NRC  has  also  asserted  that  the  Independent  Offices  Appropriation  Act  (lOAA) 
precludes  the  charging  of  fees  to  other  governmental  agencies.  We  believe  in  con- 
junction with  modifications  to  OBRA-90,  the  lOAA  should  also  be  modified  to  allow 
those  exempt  entities  which  receive  services  from  the  Commission,  to  be  fairly  and 
equitably  assessed  fees  for  identifiable  services  rendered  by  the  Commission. 

In  addition  to  allowing  the  NRC  to  recoup  its  costs  on  the  domestic  front,  revision 
of  the  10 AA  should  also  allow  the  Commission  to  appropriately  bill  and  fund  those 
necessary  international  activities  including  safety  assistance  to  foreign  counties  and 
non-proliferation  reviews.  Since  these  items  are  typically  channelled  through  and 
normally  requested  by  the  Federal  Government,  we  believe  these  costs  should  be 
funded  by  the  Treasury  Department  and  excluded  from  the  costs  to  be  recovered 
from  the  licensees  since  the  services  are  rendered  on  behalf  of  the  Federal  Govern- 
ment. 

The  WMA  also  believes  that  accessing  fees  for  Agreement  State  programs  is  equi- 
table when  recognizing  that  NRC  licensees  represent  only  30  percent  of  NRC's  ge- 
neric regulatory  costs  while  the  other  70  percent  is  attributable  to  support  of  NRC/ 
Agreement  State  applicants  and  licensees.  ^^  The  recovery  of  these  costs  when  ap- 
plied only  to  NRC  licensees,  are  tantamount  to  a  preferential  tax  and  adversely 
impact  interstate  commerce  due  to  the  imposition  of  unevenly  levied  fees.  As  previ- 
ously indicated.  Section  ll(s)  of  the  AEA  already  provides  the  NRC  authority  to 
assess  fees  to  "any  State  or  political  subdivision"  who  receives  a  service  or  thing  of 
value  from  the  Commission. 

In  conclusion,  the  WMA  believes  NRC  needs  to  examine  the  uranium  mining  in- 
dustry viability  question  in  the  issuance  of  future  annual  license  fees.  Further,  we 
support  legislative  changes  such  as  modifying  language  within  the  AEA  and  lOAA 
to  permit  NRC  to  fairly  assess  10  CFR  §  170  and  §  171  fees  to  other  entities  includ- 
ing other  Federal  agencies  for  regulatory  services  provided  to  those  entities.  This 
would  be  consistent  with  the  intent  of  OBRA-90  which  allows  the  collection  of  fees 
from  any  entity  or  person  who  receives  a  service  from  NRC.  To  help  assure  the  ben- 
efits and  services  derived  are  commensurate  with  the  imposed  costs,  the  WMA  sup- 
ports independent  oversight  on  regulatory  programs  which  derive  their  budget  from 
the  collection  of  fees.  For  without  such  oversight  and  to  address  these  other  issues, 
the  WMA  believes  the  intent  of  Congress  to  assure  fees  are  fair  and  equitable  will 
not  have  been  implemented  to  the  detriment  of  the  public  and  the  regulated  com- 
munity. 


'6  Federal  Register,  Volume  58,  Number  73,  Monday,  April  19,  1993,  Page  21118. 
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